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The Canadian Section of Amnesty Internationa welcomes the opportunity to respond to the
Report of the Legidative Advisory Group. We echo the concerns about the limited and hurried
nature of these hearings, which we know have been communicated to the Minister by many
invitees, as wdll as by the many groups and individuas who have been left out. We regret that
because of the shortness of the time, it has been impossible to develop afuller response to the
recommendations contained in the Report. Furthermore, we are anxious to hear plansfor the
next stepsin the process.

Amnesty Internationd is aworldwide voluntary movement that works to prevent some of the

gravest violaions by governments of people s fundamenta human rights. The main focus of its

campaigning isto:

L] free all prisoners of conscience. These are people detained anywhere for their beliefs
or because of their ethnic origin, sex, colour or language - who have not used or

advocated violence;
n ensure fair and prompt trials for political prisoners;
u abolish the death penalty, torture and other cruel treatment of prisoners;
n end extrajudicial executions and “disappearances”.

Out of this mandate derives a particular, limited role related to refugees. We oppose the
forcible return of persons to countries where they face therisk of arbitrary detention, torture,
“disappearance’ or execution.

Our refugee concerns lead us to monitor and report on the treatment of refugees around the
world, and to advocate for the protection of those in need of asylum.

In 1997, we mounted a worldwide campaign to publicize the faling off around the world of
commitment to refugee protection and to encourage the international community to respect its
human rights obligations towards asylum-seekers.

In addition, Amnesty International researches and provides credible information on human
rights stuations worldwide. This information is frequently used in refugee status determination.

In Canada, our work on Amnesty Internationd’ s “refugee mandate” liesin two main areas. We
assis refugees whom we fed to be a risk of return to the kind of human rights violations
Amnesty Internationa condemns, ether by supplying information to be used in the refugee
determination process or, where that fails, by intervening with the Immigration Department or &
the minigterid leve to prevent the individua’ s remova from Canada to a country where they
will be at risk. We aso monitor the development of the legidative and regulatory regimes which
govern Canadd s treatment of asylum-seekers. Where we identify proposals or practices that
we believe could result in the return of individuas to arbitrary detention, torture,
“disgppearance’ or execution, we comment and campaign to effect change.



Amnesty Internationd has made submissions to parliamentary Standing Committees on various
Bills of concernto us. We presented briefs concerning the introduction of Bills C-55, C-86,
and C-44. We have met with previous ministers of Immigration and senior officids of the
Immigration Department, as well as administrators and members of the Immigration and
Refugee Board. Internationdly, Amnesty Internationd is aregular observer a meetings of the
Executive Committee of the UNHCR.

Amnesty Internationa believes that there is much to value in Canadd s trestment of asylum-
seekers. For the most part, the Canadian system of refugee status determination meets
internationa standards for treatment of asylum-seekers. Those who arrive at a Canadian port
of entry are offered the opportunity to register an asylum application. The mgority are
permitted entry into the country, have the opportunity to seek legd counsd, are given adequate
time to prepare their clam, and receive a hearing before an independent and trained body of
decison-makers. Quadlified interpreters are provided, and each asylum claim receives a
thorough examination of the case.

However, from an international perspective, there are some important omissions in Canada's
process. Most notable are the lack of an adequate gppeal mechanism on the merits of aclam,
and the politica gppointment process used in the sdection of decison-makers. Consequently
Amnesty Internationa welcomed the appointment of the Legidative Advisory Group to review
the Immigration Act; we hoped that this would represent an opportunity to addressthe
deficiencies within the refugee determination system.

Amnesty Internationa finds both pogitive and negative aspects to the recommendetions of the
Legidative Advisory Group.

We endorse Recommendation 82 which places Canadain aleadership role in generating
internationa protection-oriented responses to refugee crises. We believe that Canadais well-
positioned to influence the direction of internationa responses to the challenges of refugee
protection.

Amnesty International aso welcomes Recommendation 87 which cals for a Protection Act that
would weigh protection clams againg criteria congstent not only with Canada s obligetions
under the 1951 UN Convention relating to the status of refugees but aso with “other current
and developing human rights and humanitarian Sandards, violaion of which would result in the
endangerment of life and security of person....”  We understand that this broadening of the
protection determination would redlize Canadd s obligations under internationa law, notably
The UN Convention against Torture, and Other Cruel, Inhuman, Degrading Treatment
or Punishment, The International Covenant on Civil and Political Rights, The
International Covenant on Economic, Social and Cultural Rights, The Convention on the
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Rights of the Child, and obligations that arise under humanitarian law.

By ratifying these internationa conventions, Canada undertook to import them into domestic
law. Adopting Recommendation 87 then would have the effect of findly bringing Canadainto
compliance with its internationd obligations in the immigration fidd.

We welcome the emphasis on extending protection overseas to those who are most vulnerable
and mogt in need. The implications of this recommendation may be very broad. From our own
standpoint, our rare attempts to gain the assistance of Canadian authorities to transport persons
from Stuations of grave risk to safety in Canada have met with little success. We would
welcome changes that dlow Amnesty Internationd to turn to Canada with confidence that
protection could be quickly and effectively offered.

Much as we are open to the Report’ s recommendation to expand the expand the application of
internationa instruments of protection and to increase resources devoted to overseas
identification of refugees, we are concerned that the Report’ s authors appear to propose these
initiatives in a trade-off for restricting access to refugee protection in Canada. Amnesty
Internationa must oppose any diminishing of Canada s commitment to offering full protection
under the Refugee Convention to all personsin Canadawho quaify asrefugees. No matter
how thorough Canada’ s overseas program may become, it can never serve as ajudtification for
refoulement.

There are other welcome aspects of the Report, but they arise in the context of
recommendations to dter Canada s system so radically that it would fdl short of internationa
human rights and protection standards. We will try to indicate both our concerns and our
goprova as we discuss the recommendations and our ideas for their improvement.

One caveat: Amnesty Internationa has alimited mandate vis-a-vis refugees. we oppose the
forcible return of persons to countries where they may become prisoners of conscience, or be
tortured, “ disgppeared” or executed. We can comment only on issues that fal within our
mandate. The fact that we do not comment does not in any way reflect our support or lack of
support for other recommendations.

The Legidative Review Report recommends that the Immigration and Refugee Board be
replaced by a Protection Agency staffed by acadre of career civil servants, who would be
responsible for making initial decisons and consdering gppedls. The Protection Agency would
operate under much tighter timelines than currently exig.

The Report does not make the case for why the CRDD should be disbanded.
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Canada’ s decision in 1988 to establish an independent body charged with respongbility for
deciding refugee clams was highly lauded. Canada s Immigration and Refugee Board, and in
particular its Convention Refugee Determination Division, has served as a benchmark against
which to measure decision-making bodies and procedures in other states. We would expect
that if such awell-respected body is to be abandoned, it would not be without afull and public
andysis and debate of the merits, shortcomings and costs both of the CRDD and of the
proposed dternative.

Some of the possible rationde for targetting the CRDD can be found esewhere. The CRDD
has known its share of criticism over the past decade. Some have accused it of being too
liberd, others of being too strict. Some find evidence of incompetence in the rare but
sensationdized cases where decision-makers have failed to identify war criminals or other
“undesirables’ or in the complex cases where such individuas have been dlowed to remain in
Canada.

Efficiency and effectiveness are recurrent themes raised by the CRDD’ s most vocd critics. The
CRDD has been cdled inefficient, too dow and too expensive, with a seemingly unshakesble
backlog of cases.

The inference in the Report seems to be that efficiency gainswill come with the trangtion from a
quasi-judicid approach to an adminigrative gpproach for determining clams. The Report does
not explain how an agency made up of career civil servants will be more efficient than an
independent agency. In fact, the Department’ s record of efficiency in decison-making - with
risk review (the PDRCC) and humanitarian and compassionate decison-making - do not bear
out that assumption.

Efficdency isvery much in the interest of genuine refugees, who desperately want to have their
clamsresolved. Long delays mean uncertainty about protection and keeps claimants separated
from loved ones left behind, sometimes in unsafe Stuations. Efficiency means an end to waiting,
and dlows refugees to begin rebuilding shattered lives.

However, in a system where the refugee has the burden of making out his claim to protection
and where there are complex and sensitive issues to be explored, only quas-judicia
proceedings provide an adequate setting.

Another criticiam aimed a the current system is that members of the CRDD are too frequently
gppointed to their high-paying positions because of their politica connections, rather than their
demongtrated expertise and relevant experience. Members are replaced so often (again often
for political reasons) that expertiseis not able to develop and a substantial number of Members
aredwayson alearning curve. Thisinefficiency could essly be remedied within the current
modd, if the political will exigts.



Canadians expect fairness and impartidity in the many decisons made by government in other
aress of law and socid poalicy, from ruling on parking tickets to tax laws. Refugees whose
safety or lives may be at stake deserve the same commitment - real and apparent - to fairness
and impartidity. This requires a properly congtitued independent tribundl.

Amnesty Internationd therefore strongly support initiatives which seek to safeguard fairness but
improve efficiency within the refugee determination system. We have identified the ements we
believe are necessary for afair refugee sysem. We urge the Minister to recognize that these
goals can and mugt be met while sill maintaining an independent tribunal.

Many of these points were made in the recent report of the Auditor Generd, and a report that
Professor James Hathaway prepared for the IRB in 1993. Some initiatives have been taken to
reform the determination process and improve processing times, but to very little avail.

Amnesty Internationa does not deny that there are valid and important concerns surrounding
Canadd s refugee determination system. However each concern must be examined in turn,
openly and candidly, and in dl cases the refugees need for protection, and Canada s obligation
to offer that protection, must be the primary standards for judgment.

Recommendations 84 and 85 recommend the replacement of the IRB with career civil servants.
The Report then takes pains to acknowledge concerns and obligations around independence in
decison-making. The Report notes the “legd requirement to ensure the independence of the
decison makers’ and recognizes that there may be a perception that such independenceis
illusory where an agency is comprised of civil servants as opposed to Order-in-Council
gppointments. The report suggests that it is possible to design an agency that can be
independent, with decison-makers who are free from bias and improper influence. But in the
end the authorsfail to produce amodd that can satisfy these concerns.

When refugees ask for protection, they have the right to trust that the person making the
decison will bring an impartia and expert eyeto the case. Ther very life or freedom may
depend onit.

Independent decision-making mattersto refugees. The issues are complex. They are dso
often very politicdly senstive.  Refugees flee for reasons which are grounded in politicsand are
profoundly influenced by palitics. Their very flight has politica consequences in the countries
they leave, the countries they pass through, and those where they ultimatedly seek asylum.
Acceptance of certain clams for protection may have serious foreign or domestic policy
implications. It isimpossble to ignore the fact that refugee determination is inherently and
deeply poalitical. It is, however, imperative that palitics not be allowed to determine arefugee' s
fate.



Unfortunatdly, in most of the world, politics frequently get in the way of refugee protection.
Refugees are accepted or turned away, well-received or mistreated, for reasons more closdly
connected to the political agendas of states than to the merits of the clams. In the United States
in the 1980s, palitics very much determined the way Centra American refugees were received.
The U.S. government was unwilling to recognize the claims of El Salvadorans and Guatemaans,
fleeing human rights violations committed by military dictatorships receiving U.S. support.
Again, in the 1990s Haitians fleaing a brutd military regime were turned away without any
determination of their protection rights. Thiswas on the direction of two successve American
Presidents who were more prepared to face UNHCR and internationa condemnation than to
manage negative public opinion againg the fleeing Haitians.

Even in Canada this politica pressure has been obvious. For example, many groups and
individuas caled for political interference in our refugee determination process when Roma
refugees arrived from the Czech Republic in 1997. Some of those calls were grounded in racist
stereotypes, others in concern about the implications for our palitica and economic relaionship
with the Czech Republic. Fortunatdly, the Minister was able to remind Canadians of the
independence of our refugee determination system and deflect the calls for politica interference.
The claimsfor protection were |eft to be assessed on their merits.

Itisof vita importance that decision-makers be insulated from the political process. When they
arenat, it isdl too easy to introduce irrdlevant condderations into the determination of
protection. Refugees may be returned to face the same abuses from which they fled. For
these reasons, Amnesty Internationa has consstently cdled on governments to entrust the
responsihility for deciding clams to independent agencies.

In each State, the body responsible for deciding asylum clams must be
independent and specidized, with sole and exclusive respongility for deding
with such dams. The decison-makers must have expertise in internationa
human rights and refugee law. Ther status and tenure should encourage the
strongest possible guarantees of their competence, impartidity and
independence. Decision-makers should be provided with objective and
independent information about the human rights Stuation in asylum-seekers
countries of origin or any countries to which they might be sent.

Amnesty Internationd is of the view that the recommendation to hand over decison-making
about protection to civil servants profoundly compromises Canada s commitment to afair
goplication of the United Nations conventions regarding refugees.  That refugee determination
under this modd would be influenced by palitica factorsis beyond question. The Report itsdlf
suggests that independent determination of claims should not necessarily dways be the agency’s
top priority; protection needs would, for example, be balanced against unspecified * broader
nationa imperatives.”



Those broader nationa imperatives might, for example, encourage the Minigter to require the
agency to refuse claims from a country with which Canadaiis seeking to foster closer
commercid ties. Or, given that the Report suggests that the federd government should assume
the socid welfare and health care costs of claimants until they are either landed or removed
from Canada, another national imperative might be to keep removas high so as to keep these
costs down.

The Report aso suggests that the administration of the agency’ s workload would be amenable
to ministerid directives, such as an order to ded with the protection requests of one group over
others. The Report concludes that “ such directives cannot be seen as affecting the
independence of the decison-makers.” It isunclear to us how they could be seen in any other
way. We are certain that such directives will be percelved as indicating the relaive merit of one
group of claims over another. They will be a cloud to the open-minded and even-handed
assessment of the need for refugee protection.

Refugee determination, if it isto serve reigbly itsintended role of saving lives and protecting
people from harm, must stand alone. 1t cannot be weighed and balanced againgt these and
other kinds of national interests.

V

Recommendation 101 proposes the codification of dl requirements and time limits of the inland
process. Claimants would be required to report to the protection agency within 3 business
days of their arrival in Canada. Claimants then have 10 business days to submit their "claim for
protection” form. A “protection interview” into the merits of the claim before a protection
officer would be held within 6 weeks of the submisson of the dam. Within that period,
clamants would be required to provide "full and timely disclosure of identity and other
documentation relevant to the protection gpplication”. Protection officers would provide
clamants with awritten pogtive or negative decison within 6 weeks of the date of the
determination interview, that is, not later than twelve weeks fter the initid clam.

The rationade for these short timdinesis the authors' “conviction that delays in processing
asylum claims are amgjor draw factor for unfounded refugee clams'. (page 92) We would
expect to find some objective support for the authors "conviction”, snceit is upon that premise
that the timelines and the onerous pendties for failing to meet those timelines are proposed.
However, no datigtica or other evidence is cited in the Report to substantiate this statement.

It isthe view of Amnesty Internationd that even if the Report’ s premise were true, the time
limitations suggested in the report have the potentia to put genuine refugees at risk. A review
of decisons made by the IRB. would show that many clamants are found to be refugees even
when a claim was made weeks or months after arriva in Canada. Thetimdinesare
demongtrably unredistic and could conceivably achieve the opposite to efficiency as more



appedls are generated to redress poor decisions based on incomplete information and hasty
preparation.

The Legidative Review envisages that clamants will be interviewed by a reception officer within
hours of arriva in Canada, with an outsde time limit of 3 days. As the Report contemplates a
referra of claimantsto NGOs and counsel “[o]n submission of a completed protection claim”,
we understand that this interview would take place in the absence of counsd or any other
representative.

At the interview with the reception officer, "evidence" would be gathered. This could form the
basis for the reception officer to make a written recommendation to a Protection Officer that
refugee satus be given without the necessity of a protection determination interview. Although
there is no mention made of the reception officer making a negeative recommendation at this
point, clearly the possibility of isleft open - just as port of entry notes are currently used to
reflect on aclamant’s credibility.

In the view of Amnesty Internationd thisinterview with areception officer is fraught with
potentia problems. Many clamantswill be extremely tired after long hours of travel. Based on
their experiences, many will be initidly distrustful of or misnformed about the government
officiasthey will be meeting, including the interpreters provided by the Canadian government.
Others will be rductant to discuss traumatic or difficult episodes at this point. 1n the experience
of our members, aperiod of time is often required before the claimant devel ops sufficient trust
in the system and loses her fear to speak openly about such incidents.

Although we have no concern about a meeting at which newly-arrived clamants are provided
with information and forms, we serioudy question the fairness and vdidity of an interview within
hours or days of arrivd that in any degree potentidly affects the outcome of the refugee’ s clam.

Procedura time limits cannot be used to defeat substantive rights to claim refugee protection.
Amnesty International recommends that after arriva in Canada, refugee claimants be referred to
legd counsd, interpreters, and non-governmenta organizations. We think it may be reasonable
to establish a 10-day guideline for the first interview with the Protection Agency; theresfter a
clamant could expect to be questioned, in the context of the reception interview, about the
reasons for delay. In any event, the claim would proceed to the next stage.

Once the clamant has the form, she would have 10 business days to submit a protection claim.
Thereisno indication in the report of the content of the claim form. However, the Review does



recommend that the "identification of factua issues from the claim and the conduct of
appropriate research to complement factua shortcomings' be done in the 6 week period
between the filing of the claim and the protection determingtion interview.

From this, we conclude that the form will have to contain a narrative of the facts upon which the
clam is based, amilar to that found in the current Persona Information Form (PIF) used by the
CRDD.

In present refugee determinations, the PIF is an extremey important document, required to be
submitted in every clam. The PIF establishes the basis for the claim, aswell as providing a
ggnificant amount of useful background information. In practice, it is aso a document
frequently used to establish or discredit the clamant's credibility. It isaso the basisfor deciding
whether the claim should be expedited.

Given the importance of the primary document that frames the clam - beit a PIF or the new
form recommended by the Review - and given the serious nature of arefugee determination, in
Amnesty Internationd's view it is highly desrable that the PIF be prepared with the assstance
of competent counsel and, where necessary, experienced interpreters. Without such
assgance, it will frequently be difficult for refugee clamants to articulate adequatdly the basis
for their fear of returning home.

It appears possible that the Protection Agency itsdf would be advising the daimant in thefilling
out of theform. There gppearsto usaclear conflict in having the body that is the decision-
maker acting in the role of advisor.

It is noteworthy and troubling that the Legidative Review recommends that claimants be given
accessto NGOs, legd counsal and competent interpreters only after submisson of ther
completed protection clams form. We question how the Review’ s authors think the form can
be competently drafted by clamants done. What of claimants who cannot spegk or write
English or French? What of those who areiilliterate? What of those who will have trouble
expressing the nature of their cdlaims due to psychologica trauma? What of the fact thet, in the
firs days after their arriva in Canada, the mgjority of refugee dlaimantswill be occupied with
more immediate concerns such as feeding and shdtering themsdves and their families? How
can they be expected to frame their dlaim adequatdly in the complex legd and human rights
context?

In Amnesty Internationa’s experience, even the 37 days currently provided clamantsto
complete their PIFsis sometimes inadequiate to ded with the practicdities of lifein anew
country and to adequately draw out the issues around the need for protection. Determining
what happened to individudsin their countries, and placing those experiences within the context
of arefugee clam is frequently adow and laborious process. Thisis particularly so when the
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clamant comes from a country about which little is known in Canada

To beblunt, a protection claim form, filled out without the assistance of counsdl or qudified
interpreters, due to be filed within thirteen business days of aperson's arrival in Canada, cannot
redigticadly form the bas's upon which a serious refugee determination is to be conducted. In
fact, one expects quite the opposite to be the case. Forms completed in such circumstances
will in dl likelihood be woefully inadequate as the mgor tool for determining protection needs,
and as such will sgnificantly damage the credibility and effectiveness of the entire refugee
determination process.

Amnesty Internationa recommends that access to NGOs, legd counsd and qudified
interpreters be provided to refugee claimants before submission of the protection clam form,
and that adequate time be given to prepare the form. At the very least the current standard of
37 days should be maintained. We are aware that this period often proves inadequate, and that
much energy is expended deding with requests for extensons. Here is an inefficiency that can
be redressed. A redligtic time frame can be chosen - two months perhaps - and then enforced.

Recommendation 105 would require thet the interview for determining refugee clams be
conducted within 6 weeks of the submisson of the protection clam form. In the six week
period, clamants are expected to obtain counsd, submit dl relevant documentation and
prepare for the interview. Again, in the view of Amnesty Internationd, the time frame
contemplated by the Review's authorsisterribly unredigtic.

Thereis an ungpoken assumption in the report that lega counsdl will be readily available to teke
on the cases of refugee clamants. In our experience, particularly in the mgor urban areas
where most claimants are to be found, it can often take weeks to arrange even an initia
interview with alawyer. There are many vdid causesfor this, including the chalenges of
arranging financing or obtaining lega ad and the limited numbers of lawyers with the confidence
or languages of certain ethnic communities. Securing competent interpreters, without whom the
preparation process cannot proceed, can also be time consuming.

In our experience of the current process for hearing and deciding clams in Canada, the role of
legd counsd iscritical. Determination of cdlams involves the application of severd much-
litigated defined terms - "persecution”, “crimes againgt humanity”, “internd flight dternative’
being just three examples. Each of these has been the subject of much judicid interpretation in
this country. We see nothing in the Report’ s recommendations to suggest that this need to
interpret will not continue.
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Refugee determinations affect a person's fundamenta rights, including in some casestheright to
life. In such cases, representation by competent counsd is essentid. Therole of lawyersin the
determination process should, if anything, be facilitated and supported. The Report’s
recommended short time lines would render access to adequate lega advice and assstance
virtualy impossible, and thus wesken arefugee s ahility to make known her need for
protection.

Another troubling feature of the proposed modd isthe falure to build in time for the claimant,
once she has learned the case she must mest, to put together the necessary evidence. There
seems to be the expectation that she will be in a position to anticipate and/or respond to al the
issues ingantaneoudy. Thisisaserious flaw in the cdculation of time limits,

The Report assumes that securing documents relevant to the claim is atask which can be
completed expeditioudy. In our experience, the oppositeisoften true. For example, the
process of communicating what is required in Canada can be very dow because of inadequate
mail or phone service in the home country. Locating or acquiring persona documentsin the
home country can be very difficult if the family left behind has been forced to move or if the
government is not functioning to produce such documents. It can o berisky. Sending
persona documents can be extremely dow where the postd service is undevel oped.

With respect to country information, we can state as afact that obtaining up-to-date, relevant
documentation can take along time. Human rights monitors are only as effective asthey are
credible, 0 refugees and their advocates as well as the arbiters of refugee claims must
understand that each request must be carefully dedlt with. A request for information may be
answered by looking in the organization’s public documents. More frequently, such requests
require considerable research, and checking and double checking with sources. Answers will
not necessarily be available according to Canada s timelines.

Amnesty Internationd is often a source of such information. 1t sometimes can take months to
determine whether our International Secretariat can secure credible and trustworthy information
central to aperson'sclam. Thismay be because rdiable information proves hard or impossible
to locate. Or it may be because of the volume of such requests from across the world, and the
limited resources we have to answer them. Our resources after dl rely entirdly on donations
from individuas,

Amnesty International recommends that there be amore redigtic time period between the

submission of the protection claim form and the refugee determination interview. In our view, a
period of three months would be an gppropriate guideline.
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The Legiddive Review recommends that decisons in refugee clams be made within Sx weeks
of the Protection Officer'sinterview.

Although Amnesty International believes that such decisions should be rendered as soon as
possible, we wonder what is proposed as a consequence for failure to meet that time limit? In
any event, we question the wisdom of imposing any time limit. The underlying assumption is that
refugee determinations are rdatively easy to make. Evidenceis overwheming that thisisafdse
assumption.

Very often it is extremdy difficult to determineif adamant istruly a risk. The damant may
come from a country about which little is known and scant informetion is available. Thelegd
questions raised by aclaim may well be complex. Since such decisions affect fundamenta
rights, by their very nature they often require considerable time for deliberation before they can
be properly resolved.

There are practical redities missed atogether by the recommended sequence for registering and
processing aclam, and by the proposed time limits.

We anticipate that in many cases, further information will be required after the interview with the
protection officer because issueswill arise a that time. Fairness requires any additiond
information obtained after the interview to be disclosed to the claimant, and an opportunity to
be given to respond to the information. Thiswill of course extend the time necessary to arrive a
adecison.

V

Amnesty Internationa believes that access to an apped of regjected clamsis one of the
minimum standards of fair refugee determination. The lack of an gpped on the merits has
aways been Amnesty Internationa’ s most severe criticism of the current system in Canada.

We agree with the Report's comments about the inadequacy of the judicia review processto
correct mistakes. We therefore welcome the recommendation to provide for an apped.
Nevertheless we note that some aspects of the proposed apped are fundamentally flawed.

Aswith thefirg-level determination, appellate decision-makers are direct employees of
Protection Agency and of the Minister. Thisraises once again our concerns about
independence in decision-making. The fact that an apped section is located within the same
agency asthe decison-makers of firg instance is not of itself of concern to Amnesty
Internationd, provided both levels have sufficient independence from politica interference and
from each other.
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The Report recommends deadlines of 15 days to make the gpped and 15 days to submit the
evidence. Amnesty Internationd believes thistime frame is much too short to dlow clamants
to organize themsalves and ingtruct their advocates. It does't contemplate the analysis of
evidence, preparation of tapes and transcripts of the interview, gathering of supporting
documents and new evidence.

The explanation preceding Recommendation 108 suggests that new evidence be considered
only if it was not available at the interview. This notion of “availability” could be read very
restrictively. We are worried that it could be interpreted to mean that we could not advance
Amnesty Internationa information that was not included in the interview - either because the
clamant had been inadequately represented or because it was only after the decison was
rendered that the need for supporting evidence became apparent.

We are concerned that a paper review alone is not sufficient to address cases where credibility
was the main issue (asis often the case). According to the report, the Appeal Officer would
only cal for a hearing to judge the credibility of new evidence. Amnesty Internationd believes
that a hearing must dso be held when the Protection Officer's judgment of the credibility of the
clamant needs to be evauated.

In Amnesty Internationd’s view the gppedal should normally be of ajudicid nature. The
adminigrative nature of the proposed apped, in which therole of counsdl is reduced to a
minimum and a hearing is replaced with an interview, is a concern. A meaningful apped must
offer the damant full opportunity to have dl argumentsin her favour heard. Thisentalls
alowing counsd to present the case.

The narrow timelines (6 weeks to make a decison) could lead to appeals officers being under
pressure to make quick decisions without properly evauating the arguments or evidence.
Amnesty Internationd believes that atime limit on deciding appedsis ingppropriate.

Amnesty International welcomes the recommendation to include in Canada’s protection
legidation "criteria consgstent with Canadas obligations under the 1951 UN Convention ..... and
other current and developing human rights and humanitarian sandards, violation of which would
result in the endangerment of life and security of person....."

However, taken as awhole, the Report’ s recommendations are more concerned with limiting
access to protection than to providing it. Amnesty Internationd is concerned that much of the
ground gained by adoption of Recommendation 87 may be logt in the recommendations
regarding indigibility, inadmissibility and cessation.
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Under Canada s current regime, barring access to the refugee determination process has meant
there is no Canadian forum in which to argue againg refoulement for persons who, for one
reason or another, fal outside the protection of the 1951 UN Convention relating to the
status of refugees but who have other internationally recognized rights to protection at stake.

Article 3 (1) of the 1984 Convention against Torture, and Other Cruel, Inhuman and
Degrading Treatment or Punishment extends protection against refoulement to al persons
who would be returned to a country where they would be at risk of torture. The principle of
non-refoulement isenghrined aswell in other internationa human rights agreements: Article 3
of the UN Declaration of Territorial Asylum, Article 8 of the UN Declaration on the
Protection of all person from Enforced Disappearance, and Principle no. 5 of the UN
principles on the effective prevention and investigation of extra legal, arbitrary and
summary executions. Only by going to internationa forae have refugee clamants been able to
claim the protection of these conventions. Applications to various UN bodies with
respongibility for overseeing these conventions is difficult, costly, time-consuming and very
uncertain.

We hoped that the Legidative Review would facilitate the darification of this difficult area of
law and practice. We understand that the authors intend to import broader criteriainto the
determination of protection needs. They have however sopped short of wrestling with the
thorny problem of the protection rights of people who fdl into the “inadmissible’ classes.

VI

The Report’ s recommendations reduce the number of reasons a claim for protection could be
indigible to be referred to the refugee determination process. Amnesty Internationd believes all
camsfor asylum raise issues that warrant referral to the body responsible for determining
protection needs.

Under Recommendation 97, persons who return to Canada within ayear of being found not to
be in need of protection, or who "come from™" a safe third country would not have their dlaim
referred to the Protection Agency. A "satus determination officer” would have the power to
turn such persons away from Canada, presumably in asummary way dmost immediately after
the person crossed the border.

While we understand the desire to ded expeditioudy with frivolous clams for protection, we
cannot endorse a system that is not open to the possibly exceptiond case where the need for
protection has changed in ardatively short time. Amnesty Internationa knows very well that
country counditions can change radicaly overnight. Current experience shows that a Sgnificant
number of persons making a second claim are found to be in need of protection. We suspect
that to alarge degree this may be areflection on the present inadequate apped system. In any
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event, the proper forum to weigh such questions of fact and law would be the hearing to
determine protection needs - the protection interview in the proposed model There, the
second-time claimant could be asked to answer satisfactorily a set of threshold questions - a
smilar modd to the judicid test for admission of new evidence - before the claim could be
reconsdered. Given the thrust toward shorter processing time-frames, it cannot be supposed
that there will be much cogt to leaving this door open.

Likewise, Amnesty Internationa does not believe that summary findings around safe third
country are possible. Elsawherein this brief we address the problemsinherent in returning
peopleto "safe’ countries to have their refugee clams heard. Here we wish to emphasize that
meatching up a damant with aclass of daimants and then with a country caled safe for that
class impliesasubgantid  exercise of judgment. "Classes' cannot be drawn in an air-tight way,
nor do individuas aways fit four-square within the characterigtics of thair class. Moreover,
readmission agreements typicaly contain exceptions for person who meet definitions of being
“in trangt” only in the third country; there are even exceptions to the exceptions.

In dl, there are important and sometimes complex questions to be determined before entry can
be denied on the two grounds. There must be aresidua discretion to find that, despite
expectations, the need for protection is genuine. The principle of non-refoulement requires
Canadato provide a procedure that alows for the exercise of this discretion.

Amnesty Internationa believesthat dl digibility provisons should be abandoned, and dl
persons claming protection in Canada should be given access to the refugee determination
process.

Vi

The 1951 Refugee Convention adlows for exclusion from refugee status of certain categories of
people. It further dlowsfor refoulement of persons found to be refugees but "whom there are
reasonable grounds for regarding as a danger to the security of the country in which heis, or
who, having been convicted by afind judgment of a particularly serious crime, condtitutes a
danger to the community of that country.” These provisons draws a consderably narrower
restriction than that applied in Canada

Canada currently excludes from protection against refoulement many classes of persons under
section 19 (1) and (2) of the Immigration Act. A senior immigration officer or an adjudicator
makes a determination that effectively bars the way to the CRDD, the forum where clamsto
refugee protection can be made.

Amnesty Internationa was very keen to know what process the Report would recommend for
dealing with a refugee claimant who appears to be a person described in s.19(1), sub-
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paragraphs (c) to (). “Indigibility” in the current sense of ‘barred from proceeding to the
refugee determination tribuna’ is recommended to cover only the two categories noted above -
regpplication within one year or passage through a safe third country. All the other section
46.01 digibility concerns, including danger to the public cases and, presumably, the s.19(1)
restrictions found in section 46.01(e) issues are referred to the Protection Agency under
Recommendation 97.

Thisis an important point, we believe. It answers along-time concern of Amnesty
Internationa. Asthe Protection Agency is responsible both for considering the now-
inaccuratdly named “digibility criterid and the full range of humean rights indruments, the
Protection Agency will necessarily be engaged in consdering both protection needs and the
necessity to respond to issues of crimindlity.

Amnesty Internationa heartily welcomesthis development  Equally heartily, we regret the lack
of guidance to the protection decison-makers as to how to find the baance between these
important considerations.

Amnesty Internationd is acutely aware of the ddlicacy of thisbaance. Asahuman rights
organization we are often obliged to defend the fundamenta human rights of persons whose
behaviour we condemn. We campaign actively againgt impunity for human rights offenders,
while & the same time upholding the fundamenta human right of those same offenders not to be
subjected to torture and worse trestment. We would campaign actively againgt a system that
would offer freedom in Canada to people who are guilty of serious wrong-doing in other
countries. However, deporting persons to countries where they face torture, enforced
disgppearance or extrgudicia execution is not the answer.

Amnesty International makes two recommendationsin thisarea. First, we believe that
decision-makers should be explicitly directed to apply atest of proportionaity asthey consider
crimindity factors (inadmissibility criteria) and protection needs. Second, decison-makers
should not be obliged to choose between freeing or refouling persons whose acts Canada
condemns.

VI b)

When arefugee clamant is proven to be guilty of serious crimes, Amnesty Internationa cals for
abaancing of the seriousness of the crimes againgt the level of persecution likely to be faced by
the offender in the country of origin. If persecution feared upon return is SO savere asto
endanger the offender'slife or security of the person, the fundamenta principle of non-
refoulement must be upheld. In the case where return carrieswith it arisk that is specificaly
addressed in an internationd instrument (such asin the UN Convention againg torture) the issue
of proportionality has dready been decided: return is prohibited.
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To apply the principle of proportiondity, the decison-maker and the refugee clamant must
have dl the necessary information before them, including al informeation about the aleged
offending behaviour. To thisend Amnesty Internationd believesit isimperative that the
recommended code for procedura fairness (R128) apply to the adjudication of any protection
case Where there is an alegation of serious crimind activity.

The current procedure for reviewing security certificates issued by the Immigration Minister isa
compelling example of the inadequacy and unfairness of taking a grictly technica gpproach to
cases raising acomplex mix of rights and obligations issues.

Proportiondity can't be gpplied unless the seriousness of the offenseisknown. The current
crimindity provisons do not alow for an adequate assessment of important consderations. For
example, a person can be found inadmissable on the basis of membership in an impugned
organization without regard to the individud's position in the impugned organization, the extent
to which the membership was voluntarily, or the measure of persond involvement in the activity
which disqudifies the organization.

This can have results that offend logic and the UN Convention. For example,
section19(1)(f)(iii) denies refugee protection in any case when "there exists reasonable grounds
to believe that individuas are or were members of organizations that there are reasonable
grounds to believe are or were engaged in espionage, subversion or terrorism.”  Because the
"reasonable grounds’ standard applies to the organization as wdl asto theindividua, and
because past activity is as guilty as current activity, these provisons can have the effect of
denying full protection to persons who were involved in organizations that have changed their
activities from legitimate to subversve well &fter the clamant had abandoned the organization.

VI b)

Countries must give effect to prohibitions againg refoulement by not returning anyone, even
serious criminals, to countries where they face torture, enforced “ disgppearance” or execution.
However, abiding by non-refoulement does not mean countries should alow human rights
abusers to go free within Canadian society.

Amnesty Internationa opposes the use of refugee protection regimes to shelter

humean rights abusers. We campaign actively againgt impunity for human rights offenders, caling
upon al countries to bring such people to fair, speedy justice. Some countries have an effective
regime to prosecute human rights abusers for offenses committed outside their borders.

Canada currently has no such regime; establishing one would answer the troubling question of
what to do with personsin our midst who may not be sent home, but who ought not to escape
judtice.
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A further dternative in some cases would be an internationa crimind court. Amnesty
International and others have campaigned for the establishment of an Internationa Crimind
Court; we recommend to the Minister’ s attention to our publications on the subject.

Under Recommendation 122 persons entering Canada with the intention to claim refugee
gatus would normally be given provisond status until their clam can be decided. Falureto
comply with al conditions for provisona status would lead to arrest, detention and removal. It
appears that a person who refuses to cooperate foregoes any right to consideration of their
need for protection.

Amnesty Internationd is troubled by the possible consequences of arefugee clamant’ sfalure
to meet the requirement to apply immediately for passport. Asylum-seekers may have vdid
reason to fear Sgning such an gpplication. Filing a passport gpplication with the embassy of
their home government will immediatdy make that date aware the dlamant hasleft. Ata
minimum they may not have complied with exit control laws. Many home governments will
understand the gpplication is being sent on behaf of a person who hasfiled a clam for refugee
gtatus; needless to say those countries will not be pleased. Refugees may fear reprisals against
ther families and contacts | eft behind, many with good reason. In any event, it is entirdy
predictable that this will tremendoudy increase the trauma of flight and arriva in Canada for
many, many asylum-seekers. While we understand the reasons for wanting such applications
sgned, surely this task can be put off to alater stage in the process with equa effectiveness.
Thisisacrud welcome.

In any event, Amnesty International seeks clarification that the passport or travel document
gpplication would remain on file and not be submitted to the home country unless and until the
clam has been rgected, and that thiswill be explained to every refugee clamant asthey are
asked to sign the passport application. Of course there must be a guarantee that compliance on
the part of a clamant with the requirement to Sgn an application for documentation from her
home country will not in any way be raised as an issue in assessing the well-foundedness of the
clam.

The UNHCR Guidelines on Detention of Asylum Seekersindicatesthat “[1]n view of the
hardship which it involves, detention should normally be avoided’; ”...as agenerd rule, asylum
seekers should not be detained”. Where detention occurs, “it should be proportiond to the
ends to be achieved and for aminima period’. Furthermore, detained asylum seekers should
have the “right to challenge the lawfulness of the deprivation of liberty, promptly before a
competent, independent and impartial authority.”
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Amnesty Internationd finds the Report disturbingly vague about detention. Our concernsfall
into two categories: the criteria by which a person can be detained and the physica conditions
of detention itsdf.

We are disappointed that the Report makes no specific recommendation with respect to
detention conditions. The section of the Report addressing the loss of provisond status
suggests that there must be a detention environment which provides access to tel ephones,
counsdl and non-governmenta organizations. (p106) Thereis however no specific
Recommendation to bring the physical conditions of detention to a codified standard.
Consequently there is no recommendation to end the accommao-ation of asylum-seekers along
dgdecriminds. Likewise thereisno recognition of the current difficulties of getting accessto
counsdl, or of concerned non-governmental organizations getting access to detention facilities.
The need for atention to the physical conditions of detention was dramatically underscored by
the degth in detention of Michagl Akhimen in 1996.

With respect to the imposition of detention, we agree with the report’ s suggestion that
trangparent and codified standards are required. However, the report fails to suggest the
standard.

We bdieve that the refugee and immigration regime recommended by the Report could
increase the incidence of detention. Whenever a person has no specific status under either the
Protection Act or the Citizenship and Immigration Act, they are to beimprisoned. Detention
has become the new, mandatory default status. 1t will follow afailure to meet any one of a
number of time limits. It will follow on refusal to Sgn an application for a passport or trave
document immediately upon arriva in Canada. It will follow any loss of provisond gaus,
which can happen for numerous reasons. Thisis broader than internationally accepted
guidelines on detention.

Under internationa law the burden remains with the state to explain why detention is necessary,
and to ensure that it not continue longer than is drictly necessary. We recommend that, dong
with the recommended annud report to Parliament (R154) including data on exclusion,
remova and deportation orders issued in the relevant year, the Minister be required to file data
on the cause and frequency of detention of asylum-seekers, including the length of time such
persons are held, where they are held, their nationdities, the reasons for detention, aswell asa
gender and age breakdown.

Recommendation 155 refers detention and remova concerns to the House of Commons
Standing Committee on Citizenship and Immigration. We have notified the Standing Committee
that we would like to address these issues. We understand that hearings are going on presently.
To date we have had no response to our letter asking to address the Standing Committee.
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Amnesty International supports the principle of ensuring that persons about to be removed have
access to an assessment of risk involved in their removal. [t is gppropriate that the assessment
be done by the body specidizing in protection.

However, we find that the proposed standard is unclear.

The risk evaduation should not be focused exclusvely on change of circumstances sincethe
clamant’sarriva or status determination, but should rather be forward looking and focused on
risksif returned.

The assessment must weigh not only "risk to life", but also risk of torture, arbitrary detention as
aprisoner of conscience, and enforced disappearance. In the event that any such risk exigts,
remova must not proceed. Amnesty International believes that the onusis on the state wishing
to return an asylum-seeker to demondrate that the remova can be effected safely.

It isonly sensible to assess not just whether there is an area of the country where the person
can live without risk, but dso whether she can pass in safety through the regions she must trangt
in order to gain accessto the areas safe for her.  This haslong been avery troubling blind spot
in the removass plans made by Canadian officids.

The 48 hours timeline for submitting informetion is entirely unredligtic. Amnesty Internationd
information is an important source for such evauations. We cannot possibly provide such
information routindy on afew days notice.

Therisk review must extend to persons who are excluded from protection under the Refugee
Convention because they are guilty of war crimes, crimes againgt humanity and other serious
crimes.  These persons are not excluded from the protection of the Convention Against Torture
or the UN Declaration on the Protection of All Persons from Enforced Disgppearance.

Amnesty Internationa welcomesthe god of the cregtion of a system that will ensure that those
claming Canada's protection will receive that protection if they indeed need it.

Neverthdess, Amnesty International cannot support the proposed restrictions on the ministeria

discretion. In any parliamentary system the minister responsible for refugee determination is
ultimately responsble for ensuring that the state complies with al internationa conventionsiit has
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ratified and with dl rlevant internationd law. Thisimplies the &bility to review and correct
decisons, whether departmenta or judicial.

Amnesty Internationa has ample experience intervening successfully a the minigerid leve in
cases where the refugee determination system in Canada failed to protect personsin need of
protection. In these cases, the minigter’ s intervention was the single means | eft to prevent
refoulement of personsin genuine need of protection. Therewill dways be this need!

The international community long ago decided to protect the fundamenta human rights of
persons whose relationship with their own state has broken down. Y et, increasingly, those
countries most able to provide protection regularly host the fewest refugees. Wedthy Sates are
actively taking measures - ogensbly aimed at the efficient determination of respongbility for
“processing” and protecting refugees - to keep refugees from their borders. By obstructing
refugees from reaching their territory, wedthy states deflect enormous logistica and economic
drain to countries with relatively few resources.

Many restrictive measures are designed more with an eye to the convenience and diplomatic
relations of host countries than to the necessity of providing ardiable, secure system to identify
personsin need of protection. Coupled with increasingly redtrictive interpretations of protection
rights, they put refugees & risk of refoulement.

While the dedire for efficient management of clams for refugee protection is understandable,
Amnesty Internationa indsts that every time a country is asked for protection, it is accountable
under internationd law to ensure that the individua needs of the asylum-seeker are assessed
and that refoulement does not take place. In other words, if Canada sends a refugee back to
a“sdfe third country” which proves not to be safe, Canada has failed in its internationa
obligetions.

By negotiating readmission agreements and establishing the concept of the "safe third country”,
gtates mean to excuse themsdves from consdering the asylum clams of refugees who have
passed through another country on their way to the state in which they claim asylum. Refugees
are returned to the country they passed through, with the expectation that they will have their
clam for protection determined there. However, experience shows that frequently little or no
atention is paid by the returning country to whether the refugee will in fact get the protection
she needsin the readmitting country.

Internationa refugee law does not require that a refugee seek asylum in the first country whose
territory she reaches. It isthe country where a refugee gpplies for asylum which is obliged to
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congder the gpplication substantively and to ensure that the refugee is not directly or indirectly
returned to persecution. The only recognized exception to this principle is when the gpplicant
has aready found effective protection in another country, known as the first country of
asylum. Smply having been present in a country does not make it afirst country of asylum.

While “safe third country” agreements may on paper require that the refugee protection
practices of the third country meet internationd standards, both identifying that standard and
controlling actua practice under such agreements have proved unmanagesble. Many asylum-
seekers have been subject to refoulement from third countries, and even from "fourth” or "fifth"
countries. Chain deportation of asylum-seekers to countries where they may be persecuted is

the result of states avoiding their responsibilitiesThe result is that there is no guarantee that refugees seeking
asylum in the EU will have accessto afair and satisfactory asylum procedure. They may be returned to athird country
outside the EU without any guarantee that they will be admitted, will have accessto afair and satisfactory asylum
procedure or will be protected against refoulement.

Mogt "safe third country” practices violate the obligations each state has individualy undertaken
toward refugees. A dtate can only be released from its obligation to consider substantively an
asylum gpplication if that respongibility is explicitly assumed by ancther country which isindeed
safe.

The Legidative Review Report makes awholly unsupported assertion on the feeblest of
arguments that Canada must join the club and make readmission agreements and lists of safe
third countries. The authors ignore the lack of legal bassfor thistrend, i.e. the established right
of an asylum-seeker to choose where to claim asylum.

Fleshing out Recommendation 95, the Report proposesthat the minister be enabled to
prescribe safe third countries in relation to classes of persons. The minister would table before
the Standing Committee a statement indicating that a specified country

e complieswith “relevant internationa law” on the protection of asylum-seekers,

® issafe for described classes of persons,

® iswilling to dlow any person in a described class to enter the country and remain there to
have his’her refugee clam decided and, if found to be in need of refugee protection, to remain
there pending settlement, and

® s party to an agreement with Canada regarding respongbility for examining refugee dams.

In Amnesty Internationd’ s view, beyond the lack of alegd basisfor thisinitiative, the proposed
schemefailsin a least one critica way: it is unacceptably vague about the standards countries
must meet in order to be prescribed as safe. The requirement that the state comply with
“relevant international law” on the protection of persons seeking asylum seemsto set a tandard
of measure. However, internationd refugee law is nearly slent on two very important aspects of
protection - the nature of the procedures to be used in determining refugee satus, and the
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subgtantive interpretation of the refugee definition. These are the fundamentd determinants of
whether refugees recelved the protection they require. With little guidance internationdly, it is
effectively |eft to individud states to determine what procedures they will use and what position
they will take on anumber of crucid interpretative points. Consequently the proposed
requirement that internationda law be observed does little to ensure that genuine refugees
seeking protection in a so-called safe country will receive it if Canada turns them away.

The Report proposes that “ safe third country” regulations and a statement on countries meeting
the statnd be tabled before the Standing Committee and Parliament.  This cannot subgtitute for
the establishment of precise standards against which proposed third countries can be measured.

Al has developed and campaigned internationdly on a set of minimum requirements for afar
and satisfactory asylum procedure which must exist before any country can be consdered a
“safe third country”. They areincluded in our published report Fundamental standards for
the protection of refugees Al INDEX: POL 33/03/93, found at Appendix B.

Refugee protection is a sacred trust, amora imperative and alegd obligation. We bdieve that
most Canadians remain committed to keegping our doors open to individuas who face serious
human rights violations in their home countries, and will support initiatives designed to
strengthen our ability to protect refugees.

Refugee determination, however, is complex, senstive and imperfect. It isforward looking,
fraught with political implications, and takes place in a context where culturd, gender, trauma
and linguigtic barriers make decison-making a consderable chalenge. There are no easy
answers to the question - how best to identify genuine refugees. The report suggeststhat it can
be an easy and rationd process, carried out quickly and with very few delays. Our experience,
however, isthat thisis very often not the case and that good decison-making in the refugee
context requires time, care, sengtivity and attention.

Obvioudy, though, the opportunity to improve our approach to protecting refugeesis avauable
one. We have attempted to outline our position regarding some of the proposals that have been
made in that regard.

We have underscored our support for some of the recommendations, notably the suggestion
that decision-makers be empowered to consder the full range of Canada sinternational human
rights obligations. We have welcomed the suggestion that Canada do more to protect refugees
proactively, overseas, but expressed concern that this cannot justify refusing to protect refugees
who do make it to our border.
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We have, however, highlighted serious concerns we have on a number of fronts. We do not
support the recommendation that decision-making be entrusted to an agency comprised of
career civil servants. We believe that would comprise the independence of the decision-making
body, which must be a cornerstone to Canada s system. We have dso indicated that we
believe the gpplication and processing timelines proposed in the report to be unfair and
unworkable. We believe that application deadlines are never judtified, and have suggested that
processing timelines should be expanded and understood as benchmarks rather than deadlines.
We have tried to make it clear that we do support efforts to make the process more efficient,
and that we believe there are a number of steps that can be taken which do that without
sacrificing fairess.

We have welcomed the proposals for an gpped on the merits of refused clams and of arisk-
assessment which takes place close to an individud’ s remova date. We have expressed some
concerns, however, about the fact that the appea body would not be independent and the risk-
assessment would be limited only to change of circumstances concerns.

We have expressed serious concern regarding the report’ s proposas regarding access and
igibility, incdluding safe third country provisons and excluding criminas and other
“undesirables’ from the protection stream. We are a'so concerned about the implications of
some of the proposals regarding detention, including the possibility thet refugee cdlaimants would
be detained if they refuse to sign passport gpplications.

We have, findly, highlighted our view that ministerid discretion is an important protection tool.
It isapower that we have relied on many times to save lives and safeguard the freedom of
individuas facing remova to dangerous Stuations. We do not accept the report’s
recommendation that the minister’ s power to intervene in thisway be dramaticaly curtailed.

We look forward to continuing to participate in the process of refining Canada s gpproach to
refugee determination.
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