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At the time of the Gulf war a young Syrian man, forced out of Kuwait, came to Canada
to claim refugee status. *

His claim was denied because the Convention Refugee Determination Division of the
Immigration and Refugee Board thought the events which had caused him to leave Syria eleven
years earlier were not sufficiently serious or recent to warrant international refugee protection.
He was denied leave to have the Federal Court judicially review the IRB’s decision.

The Refugee Network of Amnesty International Canada looked at his case. After
interviews and research we became convinced that, should this man be returned to his country
of origin, he would be at risk of grave human rights abuses. QOur research corroborated certain
details in his history, and demonstrated that the IRB underestimated the intensity with which
the Syrian authorities pursued persons having any hint of connection to certain opposition
movements in that country.

Shortly after the case was drawn to AD’s attention, a deportation date was set. Amnesty
International completed its case review process and addressed a brief to the then Minister of
Employment and Immigration, setting out our research and our findings, asking the Minister to
exercise his ministerial discretion to allow this failed refugee claimant to remain in the country.
The UNHCR also intervened.

On the very day of his planned removal, word came to Al from the Case Management
Branch at Departmental Headquarters that this man would be allowed to stay in Canada.

Another young man came to Canada, this time from Iran.*

Raised a Muslim, he had been caught in a raid on a Baha’i’ meeting. He was detained
one month and tortured to extract information about Baha’i’ proselytising. He was released
upon signing an undertaking to stay away from all Baha’i adherents. However he continued
his association with his Baha’i friends, and took home some Baha’i’ materials which he hid in
his room. His home was subsequently raided during his absence. He went into hiding until he
could escape the country.

The IRB turned down his claim for refugee status, saying that the claimant had failed to
prove that he would be viewed as an apostate in Iran.

Lengthy interviews by Amnesty International’s Refugee Network, informed by research,
shed light on under-examined aspects of his story, and resolved credibility issues that the IRB
had identified. Researchers at Amnesty’s International Secretariat felt that, in all the
circumstances of the case, he would be at risk of detention as a prisoner of conscience or torture
if forcibly returned.

Amnesty International sent a brief outlining our concerns to the Minister. However,
officials took the position that Canada’s refugee determination system and reviews were
adequate and reliable, and would not entertain the idea that mistakes were made. The answer
from the Minister’s office was brief: there will be no intervention. None of our findings, our
research, nor our specific concerns was addressed. The claimant was deported to Iran shortly
thereafter, and has not been contactable.
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*Two actual cases taken on by Amnesty International in Canada.

INTRODUCTION

Amnesty International has long recognized the centrd role that effective, ble refugee protection
playsin safeguarding basic human rights. Put smply, refugee protection offers a valuable opportunity to
ensure that potentia victims of human rights violations are protected before those abuses take place.
Conseguently, intervening on behdf of individud refugees and refugee clamants, and campaigning for fair
policies and procedures, both nationaly and internationdly, figures prominently in Al’s wide-ranging work
as a human rights organization.

Both the English and French-spesking branches of the Canadian Section of Amnesty International have
well-established refugee programs. This includes working on behaf of individuas who require Canada s
protection, aswell as caling on the government to ensure that Canada' s system isfair and accessble. Al
has regularly submitted briefs and made presentations before parliamentary committees and in
departmental meetings regarding legidative, regulatory and policy mattersin thisarea. We have
participated actively in the legidative review process of the past two years and welcome the opportunity
to do so again in response to the White Paper.

Amnesty Internationa has recently devoted a considerable amount of atention to the plight of refugees
worldwide. A mgor globa campaign in 1997 highlighted the fact that refugee protection is a human rights
issue. Reportsissued in conjunction with the campaign documented the sorry degree to which refugee
protection is under Segein virtualy every corner of the globe.

Worldwide, refugees and internally displaced persons experience seemingly relentless violations of their
rights. The nature of the abusesis often horrifying. During the past decade the world has witnessed many
ingtances in which massive numbers of people have fled in avery short time span, escaping genocide,
widespread killings, rape, mutilation and torture. Dangerous journeys of escape are replete with further
violations of basic rights. Many displaced persons are killed, die or become serioudy injured or ill while
trying to reach safety.

Y et safe places areincreasingly dusve. Most displaced persons are unable to make it to another country
and remain ingtead within their own country, often in the midst of the violence that has led to displacement.
Neghbouring countries are increasingly reluctant to alow the displaced to cross their borders and
increasingly hasty to send refugees home before human rights abuses have ended. The internationd
community frequently fails to provide the necessary levels of support and security in these countries of first
asylum, to ensure that refuge istruly safe. The prospect of finding protection further afidd islesslikdy
than ever, with sophisticated means of interdiction, complex inter-state agreements, crud forms of
detention, summary procedures, and restrictive gpproaches to the refugee definition being used by states
to erect aformidable barrier.

Amnesty Internationa believes that digplacement is one of the most pressing human rights challenges we
face. Amnesty isaso of the view, shared by many others, that the present globa system meant to ensure
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the protection of displaced individudsisin crisis. The current process of reconsdering Canada's
approach to refugee protection offers a valuable opportunity to assst in shoring up one of the world’s most
important human rights remedies.

WELCOME PROPOSALS

We propose only to address those of the White Paper recommendations which touch on Amnesty
Internationd’ s mandate. We begin our comments by highlighting a number of proposals which would, in
our view, be welcome developments and stand to make a positive contribution to Canada' s ability to
provide protection to those in need.

1. Improvements in overseas program

We are hopeful that the proposals to develop a more responsive overseas resettlement program for
Canada will lead to congderable improvements. Ensuring that an individud’ s protection concerns, and not
his or her ability to settle successfully in Canada, forms the basis for selecting refugees for resettlement is
an important change which Al strongly endorses. Smilarly, increasing the commitment to ensuring refugee
family unity and speedy reunion will strengthen the program consderably. Amnesty has frequently
reported that relatives of individuas who have been forced to flee a country due to afear of persecution
do, themsdlves, experience serious human rights violations. Keeping families together therefore serves an
important protection function.

Amnesty’ s refugee program provides us with the opportunity to work with individuals seeking protection in
Canada and adiroad. Over the years we have brought a small number of overseas casesto the
government’ s attention and asked that the individuals be allowed to come to Canada, often on an
emergency bass. Generdly these individuas have been human rights activists known to Al and have, in
many cases, dready experienced human rights violations. Their difficulties have often been reported in
prior Al reports.  We have frequently worked with partners in the NGO community to arrange
sponsorships and other settlement arrangements for such individuas. In recent years we have intervened
on behdf of individuals seeking to escgpe such countries as Burundi, Haiti, Colombia, Somdia, China, and
Peru.

These cases are among the strongest, most credible and urgent protection concerns that come to our
attention. 'Y et, we most often find the process of obtaining protection to be cumbersome, drawn out and
uncertain. Infact, the human rights researchers at our Internationa Secretariat approach the Al Canada
refugee program with these cases less frequently than in the past; they are finding that the response from
other resettlement countries is more rdliably positive and more rapid, removing the person from the
situation of risk long before Canada s cumbersome arrangements allow.

Consequently Al welcomes the intention to work more closdly with NGOs in identifying, pre-screening
and resettling refugees; and to ensure the immediate entry into Canada of urgent protection cases. The
few cases which Al Canada brings to the government’ s attention in any given year are precisaly “of urgent
concern.” We look forward to developing areliable and open working relationship which would ensure
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that immediate entry into Canada, and therefore the safety, of such individuas becomes possible.
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2. Refugee Determination in Canada

Amnesty Internationd is pleased that the government intends to retain the Immigration and Refugee Board
and, in particular, the Board' s Convention Refugee Determination Divison. Inits brief to the Minigter in
response to the report of the advisory group, which had recommended that the Board be dismantled, Al
highlighted how vitaly important independence, impartiaity and expertise are when it comes to making
protection decisions.

We are dso pleased with the proposa that protection decisions should take account not only of Canada's
obligations under the Convention relating to the status of refugees, but other internationd instruments.
The Convention against Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment
is mentioned by name; dso included should bethe UN Declaration of Territorial Asylum, the UN
Declaration on the protection of all persons from enforced disappearance, the UN Principles on the
effective prevention and investigation of extra legal, arbitrary and summary executions, and the
International Covenant on Civil and Political Rights and the Geneva Convention relative to the
Protection of Civilian Persons in Time of War. In past yearsthe IRB’s practice of applying the
definition of arefugee “interpreted in the light of international instruments’ has produced quite uneven
resultsin Amnesty Internationd’ s experience. Only explicit importation and implementation of these
ingruments in domestic law will ensure thet they are given full effect. We trugt thisis the intent of the White
Paper recommendation.

Finaly, we support the move to consolidate responsbility for decision-making with regard to refugee
datus and other protection clams within the IRB. The paper highlights the degree to which this should
improve efficiency. Amnesty Internationa welcomes the recognition that al decisons with regard to risk
and protection should be made by an independent and expert body, such asthe IRB.  Our reservations
about the proposed process, as opposed to the locus, for making such determinations will be discussed
below.

AREAS OF CONCERN

The report stresses that “ Canada s refugee policy needs to baance two principles. fairness and efficiency.”
Amnesly International agrees that both fairness and efficiency are important vaues in refugee
determination. Efficiency isdirectly linked to the question of fairness, asit is crucid that well-founded
clamsfor protection, made by individuas who have often dready experienced human rights abuse and
serious trauma, be recognized as quickly as possible. Expeditious decision-making plays an important part
in the process of rebuilding and healing, and ensures that family reunification needs can be addressed more
promptly.

Most of the White Pgper’ s recommendations with regard to refugee determination in Canada are cast in
terms of improving efficiency and reducing costs. Amnesty Internationa supports some proposas which
should serve that end, such as the recommendation to consolidate al risk-related decison-making within
the Immigration and Refugee Board. However, we are of the view that many of the recommendations will
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in practice sacrifice fairness, and thus put genuine refugees at risk of not receiving the protection they
require.

1. Lack of Meaningful Appeal

Amnesty Internationa campaigns worldwide for refugee determination processes thet include the
opportunity to gpped - on the merits - any negative protection decison. In Canada, Amnesty’ s consistent
and most fundamentd criticism of the Canadian system has been directed at itslack of a meaningful
goped. The various options now available to a person whose claim for refugee status has been regjected
— gpplying to Federa Court for leave to commence ajudicia review gpplication, the Post Determination
Refugee Clamants in Canada review process, or the possibility of making a humanitarian and

compass onate gpplication — are in our view smply inadequate.

Over the years, we have been involved in a significant number of cases in which mistakes were clearly
made at the IRB. We have worked on other cases where circumstances of the case changed dramatically
after the refugee hearing. In practical termsthereis dl too often nowhere to go to clam the protection that
isclearly needed. The path to existing remediesis often blocked by limitations of time, ability to pay, and
the inherent limitations of jurisdiction.

Under any system errors will inevitably occur. Likewise, no matter how rapidly authorities are able to
arange for the removad of falled refugee damants, the nature and voltility of the political and human rights
Stuation in many countriesis such that circumstances can and will rgpidly and unexpectedly change. To
address these concerns we have in the past made submissions to the Canadian government describing a
possible apped process, which would be primarily in writing with ora proceedings convened if necessary.
We have suggested that apped s be determined by a separate divison of the IRB.

Al believes an gppedl of ajudicid nature, on the merits, and conducted independently is a necessary
element in any fair refugee determination system. We are disappointed that the White Paper does not
propose to remedy this significant deficiency in the Canadian refugee determination process.

2. Consolidated decision-making and refocused discretionary powers

We noted above that we support the proposa to consolidate respongbility for decison-making with
regard to refugee status and other protection claims within an independent and expert body, the IRB.
However, this idea does not address the inadequacies of review options upon a negative CRDD decision.
In fact, giving responsibility for determining Convention refugee decisons, PDRCC risk reviews and H& C
goplications to one body raises ared possbility that even the inadequate reviews now in place will be
weskened, unless clear guiddines are established as to how the various kinds of protection are to be
clamed.

Little indication is given of the gpproach to, or timing of, the various determinations thet the IRB would
maeke. Al believes afinding specifically addressng the Geneva Convention obligations must figure in each
decison. Beyond that, it isimpossible to discern from the White Paper proposa whether evidence and
argument about PDRCC and humanitarian issues are to be addressed at the same time as Convention
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grounds, or whether the various heads of protection are addressed in sequence. A humanitarian and
compassi onate gpplication can be made only “immediately after” (no time limits indicated) an individud’s
refugee hearing, and no risk-related concerns which formed part of the protection hearing would form part
of the H& C. How will risk-related issues not raised during the hearing be viewed? Would new evidence
about an issue that had been before the Board would be admissible? How will the complex and
potentialy time-consuming determination of whether a particular issue had or had not aready been heard
be managed? It is not possible to discuss proposas for the new regime until these details have been
revesled.

The White Paper includes the possibility of a pre-removal risk assessment. It is not clear whether that
assessment would be carried out by the IRB, or by an immigration officer. In kegping with our concern
that decision-making about protection issues be entrusted to an independent and expert body, Al urges
the government to give respongibility for this assessment to the IRB. Efficiency will be served asthe IRB
will dready have afile for the individud, deding with protection issues at the time of the origind hearing.

The White Paper suggests that the pre-removal risk assessment be “available in gppropriate
circumstances” Amnesty Internationd thinks that everyone should have the right to require that a pre-
removal risk assessment be conducted. This assessment should be conducted according to established
guidelines and should consder whether

I an individua’s persond circumstances have changed, giving rise to new or increased protection
concerns,

an individua has been able to obtain new evidence regarding his or her own stuation,

there has been a change of circumstances in the individua’ s country of nationdlity,

the individua can demondrate prima facie that an error was made in the origina decision,

the individua has been denied naturd justice,

the plan for removd itsdf will bring on risk of human rights abuses, or will it put the individud into
her country in a place and situation which is sefe.

3. Streamlined process

The White Paper suggests a thirty day time frame for making aclam. This is more generous than the three
day proposd made by ILRAG; however we are ill of the view that it is an unfair and cumbersome
proposition. Aswe pointed out in our submission to the Minister in response to the ILRAG review, a
delay of weeks, months and occasiondly even years has not prevented the IRB from recognizing the need
of some clamantsfor protection under the Geneva Convention recognized.

The current practice, where delay in filing acdlam is condderable, isto examine the reasons for that delay
in depth. In some ingtances, clamsfail due to delay, as the decison-makers conclude that the dday is
inconsistent with the assertion of awell-founded fear. In other instances however decison-makers have
been convinced that there exist plausible and compelling explanations for the dlay. Those explanations
include fear, traumatization, misinformation, domestic violence and other forms of abuse, and changesin
conditionsin an individud’ s home country. We are of the view that the present approach istheright one
— namely to leave the question of delay for assessment within the context of the overdl assessment of the
clam. Any other gpproach stands to put genuine refugees at risk.
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Itisdso likely that imposing atime frame as suggested in the White Paper will lead to inefficiencies. The
White Peper rightly notes that there will need to be alowance for exceptions from the time frame “in
compelling circumgtances’. Mog individuds making cdlaims beyond the thirty day limit will inevitably seek
to bring their own circumstances within this exception. The time involved in reviewing the submissons
made will smply add another layer of decision-making to the process, and lead to further ddays as
claimants seek judicid review when they aretold that their case is not considered exceptiond.

The second proposd for streamlining is to deny access to a hearing to those individuas who return to
Canada ninety days after leaving, having earlier been turned down by the IRB. To date the option of
repeat claims has, in the absence of a meaningful gpped possibility, served an important protection
function. Many clamants have succeeded in their second clam. Decison-makers have been convinced
that a mistake had been made in the first decision, or have been presented with new and compelling
evidence that was not available to the original decison-makers. This option has primarily been open to
claimants who are returned to the United States, as the cost and logistical complications of returning to
Canadafrom any other country are generdly insurmountable barriers.

Given that the White Paper proposds Hill fail to provide an adequate appea mechanism, the option of
repeat clamswill continue to be an important to receiving needed protection. The proposd is that repest
clamants would have their case examined under “ pre-removal risk assessment”. Al suggests thet this
assessment be conducted by the IRB, involve an oral hearing, and be limited to arguments ether as to why
the origina decison wasin error or how circumstances have changed since that time.

4. Manifestly unfounded claims

The White Paper cdlsfor priority processing for people from countries that are deemed safe countries of
origin, and for others whose clam to refugee saus is clearly reated to reasons having nothing to do with a
need for protection.

‘Manifestly unfounded’ procedures have been adopted in anumber of countries. Various jurisdictions
have developed various categories of claimants subject to these procedures - e.g, persons arriving from
safe countries of origin, persons trangting through safe third countries, or persons arriving without proper
documents. The ways in which the *manifestly unfounded’ procedures differ from regular procedures vary
aswdl from jurisdiction to jurisdiction. A clam which is deemed to be manifestly unfounded may receive
no hearing at al, or may be excluded from the regular process and directed to some other, truncated
procedure, or may mean removal before an apped is heard.

Amnesty Internationd has extensvely monitored the effect of manifestly unfounded procedures,
particularly in Western Europe and the United States. Our concern that it is dangerous to trest individua
clams on the bass of generdizations has frequently been borne out. Refugee determination is, by
necessity and by design, an individuaized process. Procedures which make assumptions &t the outset
about a case, based on generdized characterigtics, do not adequatdly ensure that the caseisfully and
impartidly consdered on its own individua merits.

The present Immigration Act contains a provison dlowing for the designation of safe countries of origin.
Sub-section 69.1(10.1)(c) requiresthat in the event of split decisons, individuas from such designated
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countries not be granted refugee status. Al expressed concern about this amendment to the Act when it
was adopted. To date no country has been designated.

Sadly, it isour experience that human rights violations take place in a huge number of countries worldwide,
including many of the countries that have been designated as safe countries of origin by some European
dates. Many of those designated “safe’ countries are countries from which the IRB has regularly

accepted a ggnificant numbers of clams, including India, central or Eastern Europe, Algeria Againg this
experience, the concept of “safe countries of origin® provesillegitimate.

While the proposal in question — for priority processng — is admittedly less savere than what has been
adopted in many European gates and the United States, it is il likely to prove prgudicid to the
independent evauation of claims on their individua merits. Aswell, in being processed on a priority basis,
these individuas will have lesstime to gather relevant and necessary evidence and prepare for their refugee
hearings, increasing the chances that legitimate clams will be refused.

Al would only support priority processing if it were clear that alarge number of demonsirably unfounded
clamsfrom aparticular country were posing arisk to the integrity of the Canadian refugee determination
sysem. Similarly, priority processng might be a reasonable option if there was evidence that large
numbers of individuas were making clams for reasons having nothing to do with a need for protection.
Absent such circumstancesiit is unfair to single out certain categories of clamants for specid trestment.

Itislikely that this proposa will give rise to condtitutiona chalenges. It quite dearly involves unequa
treatment before the law, aprinciple at the very heart of the Charter and other legd provisons which
prohibit discrimination in Canada. Such chalenges might equaly be made by claimants whose cases are
delayed because other deemed manifestly unfounded are given priority in the queue.

S. Improperly documented refugees

The White Paper outlines a number of measuresto “ded with the issue of improperly documented
refugess” Theseinclude increased disembarkation checks, enhancing the security of visas, removing
current restrictions on prosecuting people who aid and abet illegd immigration,* increased transnational
data collection on illegd migration, and provisons adlowing the detention of refugee cdlamants who fail to
cooperate in establishing identity.

The requirement that individuas wishing to travel internationdly be in possession of proper documentation
— particularly a passport and, when required, avisa— isone of the most formidable barriers faced by
refugees. These requirements, enforced rigoroudy in Europe and North America, provide no exception

1 Currently, s. 94.3 of the Act requiresthat before launching a prasecution under ss. 94.1 and 94.2 (dedling with aiding and
abetting illegal entry into Canada) of the Act, the consent of the Attorney General or Deputy Attorney Generd of Canadamust be
obtained. We assume that this is the restriction which it is proposed be abolished. No explanation is given as to why this
requirement is onerous. It would appear to be an important safeguard meant to ensure against improper use of prosecutory power.
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for individuas fleeing persecution. In fact, visa requirements are most frequently imposed, in Canada and
elsawhere, a precisaly the moment that a country becomes a significant refugee source country.

Thisinflexible gpproach to documentation has necessarily forced many refugees to turn to agents who
provide fase documents, as the only means of ensuring that they are able to reach a safe country. Having
been denied a passport by their government, or being too fearful to apply for one, or not having had the
timeto retrieve it before fleaing, a person who must crossinternationd borders to save her life can only
resort to afase passport. Being anational of a country against which Canada has imposed avisa
obligation (which isthe case for virtudly every mgor refugee source country), the asylum-seeker naturdly
tries to procure papers from visa-exempt countries. Once the asylum-seeker has seemingly reached
safety, these documents are generdly either retained by the agent who provided them or destroyed by the
refugee clamant who has been told that failure to do so will lead to automatic deportation.

The White Paper proposa suggests improperly documented individuas would only be penalized (i.e,
detained) if they failed to cooperate with Canadian officids in establishing their true identity. In practice,
however, this standard casts a broad net. Canadian officias generally require documentation from an
individua before they will be satisfied asto his or her identity. In practice, satisfactory documentation is
scarce. Itisclearly not the norm for refugees to arrive with afull range of officid papers - in most
instances it is either impossible to procure them or too dangerous to travel with them on one' s person.
Whileit may be possible to have documents sent from home after arrival in Canada, that may teke
consgderabletime. Even then, the documents which eventudly arrive are frequently rgjected by Canadian
officas. To detain anindividua throughout the period of establishing identity would be excessve and
harsh, absent other reasons to be concerned about their forthrightness. In other cases, it may smply be
impossible to obtain any documents from home at al. The prospect of indefinite detention for such
individudsisquitered.

If there are well-grounded reasons to be suspicious about an individud’ s identity, Amnesty Internationd is
not opposed to detention. However, lack of documentation and inability readily to produce
documentation after arriva isnot, in and of itsdf, sufficient to warrant detention. Al urges the government
to consder this proposal carefully and ensure that provisions do not smply further pendize refugees for a
frequently inevitable dement in ther flight to safety - lack of documents.

6. Decision makers

Throughout the legidative review process Amnesty Internationa has urged that the Immigration and
Refugee Board be retained due to the importance of independent decison-making. We have however
simultaneoudy highlighted our concern that the lack of an open and transparent process for gppointing the
Members of the IRB seriously compromises that sense of independence. It aso failsto ensure the
requisite level of expertise that decison makers must possess. Over the past decade many competent
individuas with appropriate training and background have been gppointed to the Board. Sadly, though, it
is clear that many have been named to the Board smply because of their political connections.

The present government took steps to remedy this problem in 1994, with the establishment of the
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Minigterid Appointments Advisory Committee. However the Committee' s existence, let done its powers

and membership, are not established in legidation or regulation. At present, it is unclear who the members
of the committee are, what procedures they usein ng candidates, and whether those procedures are
applied equaly to al candidates.

The White Paper recognizes that improvements are needed in the selection process, but is remarkably
equivoca in suggesting a need for reform. Whereas in other sections of the paper proposas are
confidently asserted, here the only indication is that “consideration will be given” to improving the process
and the possibility that selection criteriaand process “could”’ be established in legidation. Amnesty
Internationa cals on the government to take decisive steps to improve the selection process. An open
and transparent process, dong the lines of the mechanisms now in place for the appointment of judgesin
most provinces across the country, should be established. The process should be clearly established in
legidation and be gpplied equaly to dl candidates for gppointment and for re-gppointment.

Refugee decison-making is one of the most difficult forms of any decison making. It requires predicting
the future, making decisonsin a cross culturd context with incomplete and imperfect information, and
interpreting evidence from individuals who have survived torture, sexud violence and other forms of
trauma. It isaso one of the most precious decision-making responsbilities entrusted to any tribund in
Canada, asthelife, liberty and security of individudsis at stake, often dramatically so. In that context,
refugee clamants and the Canadian people deserve to know that the individuals making these decisons
are independent, expert and up to the task.

7. New inadmissible classes

At present, the Immigration Act denies access to refugee determination to numerous categories of
individuas, including persons who have been convicted of crimind offences which carry amaximum
possible term of imprisonment of at least ten years, persons who may engage in espionage, subversion or
terrorism, and persons who have committed war crimes or crimes againgt humanity. Amnesty Internationa
has expressed concern about the breadth of severd of these provisions, some of which go beyond the
exclusonary provisons of the Refugee Convention itself. They dso contravene other internationa
obligations binding on Canada, such asthe Convention against Torture’s prohibition againg returning
anyone to a country where he or she faces a serious risk of torture. We have aso urged that these
decisons be made by the IRB and not by immigration officers and adjudicators.

Our concern has proven to be well-founded. Over the years we have intervened unsuccessfully ina
number of casesin which individuas were facing return to countries where we believed there to be awdll-
substantiated risk of torture or extrgudicia execution. Theseindividuads had generaly been convicted of
crimesin Canada and served whatever jail sentence was imposed by the crimind justice system. To
further sentence these individuds to torture or degth violates fundamenta human rights which Canadais
obliged to uphold.
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We are concerned therefore with the proposal to add at least three new inadmissible classes’ to the Act.
While the White Paper does not specify whether any or dl of these classes will figure among the criteria
used to determine access to refugee determination, we assume there is some cong deration being given to

that possibility.

Amnesty Internationa urgesthat, in any new regime, dl clams be referred immediately to the IRB and any
appropriate digibility issues considered there

8. Enhanced interdiction

Wethink it is remarkable that the proposa for enhanced interdiction is discussed only in the chapter of the
White Paper dedling with maintaining the safety of Canadian society. In dl the discusson thereis no
suspicion of recognizing that interdiction measures impact directly and serioudy on asylum-seekers and
thelr right to seek asylum.

Amnesty Internationa has frequently expressed concern about the various measures used by the Canadian
government to block the entry of asylum-seekers into Canada, including visa policies, carrier sanctions, the
gationing of immigration officersin airports aoroad, and the draft Memorandum of Agreement which might
have led to the United States being designated as a safe third country. Our consistent concern has not
been with the measures themsalves, but with the fact that there are no, or inadequate, mechanisms to dlow
exceptions for individuas who are fleeing persecution.

We see the same likelihood with the White Paper’ s proposal to expand the network of specidly trained
immigration control officers stationed abroad. We see no reference to those officers being granted powers
to exempt refugee claimants from interdiction. Instead, the only prospect gppears to be that a greater
number of refugee claimants will be turned back and denied the opportunity to seek Canada' s protection.

This proposa to block access does not come at atime of rapidly increesing clamsin Canada. The
number of claims made inland appears to have been relatively congtant over the past severd years?
Further, the number of clams made is nat, in our view, inordinate or excessve, particularly when viewed in
the international context: other countries, many of which have nowhere near the resources that Canada
does, are host to far more refugees.

With this proposa, Canadawould be falling into line with the current internationd trend. Amnesty
Internationd is firmly convinced that increased interdiction leading to agloba deterioration in refugee
protection, as Sates are increasingly devising ways to avoid refugees or transfer respongbility for ther
protection to some other country. Canada must resst smply becoming another player in the increasingly
sophidticated transnationa game of interdiction and avoidance.

2 Thethreeproposed new classesaremembersof governmentsagai nst which Canadahasimposed sanctionsfurther

to a multilaterd resolution of some sort, people smugglers, and people who make fase declarations on permanent residence
gpplications.

3F|gur05 availableto Amnesty Internationa indicatethat between 1993 and 1998 the number of daimsmadein Canadahas
been consigtently in the range of 21,000 to under 26,000. In the past four years there gppears to have been a fluctuation of about
1300 dams
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Rather than devote more resources to interdiction, Amnesty urges the Canadian government to take the
lead in encouraging states to fashion an internationa system based on cooperation and solidarity, in which
sates work together to ensure meaningful refugee protection is ble worldwide.

CONCLUSION

Amnesty Internationd is disgppointed that the White Paper’ s discussion of refugeesis not grounded in the
language of human rights but rather in terms of enforcement, and punishment of the rdlaivey few cases of
abuse.  We recognize that governments are entitled to control immigration and entry to their territory.
However, international law requires governments to recognize that asylum-seekers are uniquely Stuated as
they seek entry onto sovereign territory. Thelr right of access to an asylum procedure is protected by
convention and by law. Governments which put generd restrictions on entry, such as visa requirements,
sanctions on airlines or other transporters or other similar restrictive measures must demondtrate that these
do not, in practice, block effective access to their asylum procedures.

The current proposals of the Canadian government to promote interdiction fail to take any account of its
commitment to protect persons fleeing persecution. Implementing these proposals as they stland may well
make the Canadian government complicit with the persecutors. Amnesty Internationa cals upon Canada
to exempit refugee claimants from the effects of the interdiction program.

In addition to being accessible, any regime that determines the right of an individua to refugee protection
must be fair. The disorganized and perilous nature of flight must be alowed for in addressing factors such
as an asylum-seeker’ s lack of standard documentation. An understanding of the trauma of persecution
and subsequent uprooting must be reflected in aflexibility as regards time limits and other procedura rules
that defeat asylum-seekers rights. Decison-making must be expert and open-minded -- labding a
country as“safe’ may hide but not change the sorry redlity of persecution experienced by the individua
citizen of that country.

Asthe world witnesses the latest mass flight from persecution and genocide, can there be any doubt that
displacement poses a human rights chalenge to the globa community? Asthe globa community
scrambles to respond to Kosovo, is there any doubt that the system meant to ensure the protection of
displaced individudsisin crigs?

Amnesty Internationa urges Canadato respond courageoudy to the displacement challenge by adopting
measures that safeguard and strengthen refugee protection in Canada and around the world.
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