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Court File #: 27790

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN:

MANICKAVASAGAM SURESH
Appellant

- and -

THE MINASTER OF CITIZENSHIP AND IMMIGRATION

THE ATTORNEY GENERAL OF CANADA
Respondents

NOTICE OF MOTION

TAKE NOTICE that Amnesty Intemational (Canadian Section) will apply to a judge of this
Court, at a date to be fixed by the Registrar, pursuant to Rule 18 of the Rules of the Supreme Court
of Canada for an order
1. granting the Applicant leave to intervene in the present appeal;

2. permilting the Applicant to file a factum of up to 20 pages in length,

3 permitting the Applicant to present aral argument of such duration as the Court may order;

and

4. such further or other order as the presiding Judge may direct.




.2.

AND FURTHER TAKENOTICE that the following documents will be referred to in support

of this motion:

the affidavit of Gloria Nafziger, swom September 14, 2000, with attached exhibits, on behalf
of Amnesty Intemational;

the Memorandum of Argument of Amnesty Intemational for Leave 1o Intervene:

such further or other malerial as counsel may advise and may be permitted.

AND FURTHER TAKE NOTICE that the said motion shall be made on the following

grounds:

Amnesty Intemational has an expertise in the area of international human rights, and has
worked for decades to promote international standards against torture, and therefore has a
direct and substantial interest in the issues in this appeal;

Amnesty Interpational's mandate is to ensure that no one is returned 1o a country where he
or she may face human rights violations such as torture, and therefore the outcome of this
uppeal will directly affect the work of Amnesly International and its members:

Amnesty International has demonstrated its interest in this case since 1996, through its
submissions to the Canadian government, and in its application to intervene before the
Federal Court of Appeal;

Ag a non-govemnmentul intemational human rights organization, Amnesty Intemational will
provide the Court with a unique perspective which will assist the Court in analyzing issues
presented by this appeal.
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5. Rule 18 of the Rules of the Supreme Court of Canada.

Dated &t Toronto this 15t day of September, 2000.

Wiseman, Daitista Ottawa Community Legal Services
Barristers & Solicitors | St. Nicholas Street, Suite 422

1033 Bay Street, Suite 308 Ouawa, Ontario

Toronto, Ontario KIN 7B7

MS5S 3AS

Michael F. Badista Michael Bossin

Michael Bossin

Tel:  (416) 964-2285 Tel: (613) 241-1095

Fax: (416) 964-2208 Fax: (416) 241-8680

Solicitor for the Proposed Intervener Outawa agent for the proposed intervener
Amnesty [ntemational Ampnesty Internations]

TO: THE REGISTRAR OF THE SUPREME COURT OF CANADA

AND TO: Jackman, Wakimun & Associates Lang Michener
Barristers and Solicitors Barristers and Solicitors
281 Eglinton Avenue East 50 O'Connor Street
Toronto, Oniario Suite 300
M4P L3 Ottawa, Ontario
KIP6L2
Barbara Jackman & Ronald Poulton Mr. David Attwater
Tel: (416) 482-6501 Tel: (613) 232-71T1
Fax: (416) 489-9618 Fax: (613) 231-3191]
Solicitors for the Appcllant Ottawa agent for the Appellant



THE MINISTER OF CITIZENSHIP AND IMMIGRATION
THE DEPUTY ATTORNEY GENERAL OF CANADA
Department of Justice

Justice Building

239 Wellinglon Street

Ottawa, Ontario

L1A OHE

Solicitors for the Respondents

NOTICE TO THE RESPONDENT TO A MOTION BEFORE A JUDGE OR THE REGISTRAR:

A respondent may serve and tile a response to this motion within 7 clear days after service of the
p ¥

motion. If no responsc is filed in that time, the motion will be submitted for consideration to the

Jjudge or the Registrar, as the case may be.
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Court File #2 27790

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN:

MANICKAVASAGAM SURESH
Appellant

-and -

THE MINISTER OF CITIZENSHIP AND IMMIGRATION
THE ATTORNEY GENERAL OF CANADA

Respondents

AFFIDAVIT OF GLORIA NAFZIGER

(in support of the application for intervention of Amnesty International)

1. Gloria Nafziger, of the City of Toronto, in the Province of Ontario, hereby MAKE OATH
AND STATE THE FOLLGWING TO BE TRUE:

I { am a Refugee Coordinator for Amnesty International (Canadian Section) and as such |

have knowledge of the matters deposed to.
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I began employment with Amnesty International (Al) in 1996 as Refugee Coordinator for

the Canadian Section-and I have held that position since that time.

As Refugec Coordinator for Amnesty International’s Canadian Section [ am responsible
for oversecing the work done on behalf of refugees within Al Canada. This includes
training and supporting a national network of volunteers to assess and assist failed refugee
claimants, making interventions on behalf of persons in need of protection who may fall
within Al's mandate, working with other Canadian refugee organizations on refugee
issues, coordinating interventions on Canadian refugee policy, and responding to enquiries

concerning Al and refugecs.

Amnesty International is a worldwide voluntary movement founded in 1961 that works to
prevent some of the pravest violations to people's fundamental human rights. The main

focus of our work is to:

- free all prisoners of conscience (people detained for their beliefs or because of their
¢thnic origin, sex, colour, language, national or social origin, economic status, birth or
other status who have never uscd nor advocated violence)

- ensure fair and prompt trials for political prisoners.

- abolish the death penalty, torture and other crucl treatment of prisoners,

-end extrajudicial executions and "disappearances”.

07




a)

Amnesty International works to promote all the human rights enshrined in the Universal
Declaration of Human Rights, the Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, and other international human rights treaties and
standards. We do this through cducation programs and campaigning for the ratification

of human righis treaties.

Amnesty International is impartial and independent of any government, political persuasion
or religious creed. Amnesty International is financed by subscriptions and donations from

its worldwide membership, and receives no government funding.

Amunesty Iniernationil has formal relations with the United Nations Economic and Social
Council (ECOSOC), the United Nations Educational, Scientific and Cultural Organization
(UNESCO), the Council of Europe, the Organization of American States, the Organization
of African Unity, and the Inter-Parliamentary Union. In 1977 Amnesty International won
the Nobel Peacc Prize for our work in promoting international human rights.

There are currently more than 1 000 000 members of Amnesty International in over 162
countries. There are more than 7.500 Amnesty International groups, including local
groups, youth or student groups and professional groups, in more than 90 countries and
territories throughout the world. In 55 countrics and territories these groups are

coordinated by national sections like the Canadian section.

Amnesty International's fight apainst torture

Shortly afier Al was formed in the 1960's, it drew attention to specific cases of torture as
an administrative practice. At that time, the United Nations (UN) was drafting norms and
operating procedures through which to fight systematically against institutionalized torture.

The international regime establishing the non-derogable right to be free from torture was

08
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1L

12.

13.

14,

in the carly stages of developmem. Al sought to mobilize political will among governments

to invoke and apply norms against torture.,

During the 1970's, when lorture was universally deplored but widely prevalent, Al
gathered and verified information on the practice of torture from reliable sources. Al
analyzed the existing legal instruments necessary to deter and stop torture; it also worked

1o bring about new international instruments that were necessary but aot yet in existence.

In 1972, Al launched its first Campaign for the Abolition of Torture. This campaign -- the
first of its kind -- mobilized intercst about institutionalized torture among government
officials and politicians, as well as at the UN and among other non-governmental
organizations (NGOs). Al adopted a three-part strategy for the campaign: publicity,
intcrnational legal cfforts, and new action techniques. Al set high standards for the
gathering and dissemination of information, and thosc standards in turn facilitated

collaborative efforts with governments, the UN, and grassrootls organizations.

Two years after the completion of Al's Campaign for the Abolition of Torture, the UN

General Assembly adopted the Declaration Against Torture.

In 1983 Al Jauniched another Campaign for the Abolition of Torture. During this campaign
we promoted Amnesty International’s 12-Point Program for the Abolition of Torture.
Attached 10 this alfidavit and marked as Exhibit "A" is a truc copy of a document
summarizing our 12-Point Program for the Abolition of Torture. It includes measures that

could be taken by all governments 10 halt torture.

In 1987, the UN General Assembly adopted the Convention Against Torture and Other

Cruel, Inhuman or Degrading Treatment or Punishment.

03




!

_——

15.

16.
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17.

I8.

Today, Al continucs its work for the establishment and implementation of international
norms aimed at the abolition of torture. In October 2000, Al will launch another

International Campaign Against Torture.

As a result of our longstanding and ongoing work to end torture, Amnesty International
has developed a unique cxpertisc regarding the concept and practice of torture, its

worldwide prevalence, and international prohibitions on its use.

Amnesty Inteznational and refugees

As part of our work, Amnesty International opposes the forcible return (refoulement) of
any person to a country where he or she would be at risk of imprisonment as a prisoner
of conscience, torture, “disappeasance”, extrajudicial execution or the death penalty. This
is an important element of preventive human rights work - acting to prevent human rights
violations, not just responding after they have occurred. We demand that no asylum-seeker
be forcibly expelled without having had his or her claim properly examined. We also call
upon states to ensure that they do not expel anyone to a country which may itself forcibly

return the person to a danger of human rights violations such as torture.

Much of Al's work on behalf of refugees is carricd out by the movement's national
sections based in the countries where people seek protection. Amnesty International
members provide information about human rights violations in asylum-seekers' countries
of origin to governments, o those who make decisions on asylum claims, and to lawyers
and others working on behalf of asylum-seekers. Amnesty International’s sections also
monitor governments® asylum policies and practices to ensure they are adequate to identify
and protect those at risk. In some cases Amnesty International members intervene directly

with the autharities to prevent the refoulement of a refugee.

10
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20.

c)

21.

For over twenty years, the Canadian Section of Amnesty International has expressed its
concerns regarding Canada’s laws, policies and procedures affecting refugees, and we have
called upon the Canadian government to prevent the removal of refugees from Canada to
countries where we believed they would be at risk of abuses within our mandate. We have
expressed these concerns to the government of Canada to several Prime Ministers, to
several Ministers of Immigration, cabinet ministers, and Members of Parliament. On
numerous occasions we have made submissions aml appeared before Parliamentary
Standing Committees and Senate Committees studying changes 1o the Immigration Act.
In 1997, Amnesty International devetoped a 10-Point Program for the Protection of
Refugees in Canada. Attached to this affidavit and marked as Exhibit “B" is a true copy

of a4 summary of that document.

At the start of 1997, Amnesty [nternational launched a worldwide campaign on protection
for refugees. The organization highlighted the human rights violations that force refugees

to flee their countries, and the perils or obstacles they face in trying to seck asylum in

another country.

Amnesty International's involvement in the present case

Amnesty International has been monitoring the case of Manickavasagam Suresh since
1996. We believe that he would be at risk of torture if he were to be returned to Sri
Lanka. As such, we have made a number of representations to the Canadian government
regarding the risk that will be faced by Mr. Suresh if he were to be returned to Sri Lanka.
We have expressed our opinion that the return of Mr. Suresh to Sri Lanka would violate
Canada's obligations under Article 3 of the United Nations Convention against Torture and
Other Cruel, Inumian, or Degrading Treautnent or Punishment, and we have called upon
the Canadian government to refrain from doing so. Attached to this affidavit and marked

as Exhibit "C" is a sclection of correspondence  from Amncsty International 10 the
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22.

23.

Canadian government regarding Mr. Suresh's case.

In July 1999 Al applied for leave to intervene in this matter before the Federal Court of

Appeal. However, on August 6, 1999, the Court (per Linden J.A.) denied the application.

For years, Al has monitored and reported on the widespread practice of torture in Sri
Lanka. Al has conducied several research missions to Sri Lanka, in which we have
received testimonies from torture victims corroborated by medical certificates. We have
also met with Sri Lankan government representatives and law enforcement authorities, to
whom we have presented our recommendations designed to stop the use of torture in Sri
Lanka. In June 1999 Al released a comprehensive report on the practice of torture in Sri
Lanka, as well as the legal. institutional and political factors which contribute to its
prevalence. Attached to this affidavit and marked as Exhibit "D" is a true copy of the

summary of that ceport.

AL IF D

JO INTERVENE
24.  This appeal raises the issuc of whether there is a non-dcrogablc prohibition under Canadian

and international law against the return of a person (o a country where he or she faces a
risk of torture. It asks the Court to determine whether the return of Mr. Suresh to Sri

Lanku would violste Canada’s domestic and international obligations.

If granted leave t intervene, Amnesty International proposes to make the following

submissions:

4) there is a non-derogable obligation in international law not to return someone (o a

country where there is a risk of torture;

12



26.

a)

27.

b) refurning someone to face a risk of torture constitutes a vioiation of the Canadian
Charter of Rights and Freedoms which can never be justified;

c) given the human rights situation in Sri Lanka, there are substantial grounds for
believing that Manickavasagam Suresh would be in danger of being subjected to
torture, and therefore the return of Manickavasagam Suresh to Sri Lanka would be

a violation of Canada's domestic and international obligations.

Y INT TION

In many countries including Canada, Amnesty International has been granted intervener
status in court proceedings which involve human rights issues. Most recently, in October
1998 Al was granted leave to intervene in the appeal to the British House of Lords
regarding the extradition of Chile's General Augusto Pinochet to face charges involving
crimes under international law. Al presented arguments relating to the interpretation and

scope of the international prohibition on torture.

the significance of this case to Amnesty International

Amnesty International has a legitimate interest in the issues raised by this appeal. The
tight against torture is a core element in Amnesty International's mandate and work. The
Court's determinations regarding the issues in this appeal will have a significant impact on
Al's work, within Canada and internationally, to stop torture and to prevent the return

of peopic o countries where they may face torture.
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Amnesty International has demonstrated its interest in this case through its longstanding

work to end torre, its submissions to the Canadian government tregarding this case, and

its application to intervene in this case before the Federal Court of Appeal.

the unique perspective of Amnesty International

[ believe that Amnesty International brings a unique perspective and approach to the issues
which are raised in this appeal. [ am awarc of the position taken by the Appellant as well
as other organizations seeking intervener status, and to my knowledge none of the other
partics or interveners proposc to address the issues from the perspective of a non-
governmental international human rights organization with our unique experience,

expertise and history of involvement in this specific case.

If granted leave to intervene, Amnesty International seeks to make oral and written
submissions at the hearing of the appeal. Amnesty International will be mindful of
submissions made by parties and other interveners and will seek to avoid duplication of

argument and materials before the Court.

I'make this Affidavit in support of the Amnesty International's application to intervene and

tor no other or improper purpose.

Sworn before me at the city of Toronto

in the Province of Ontario

this 14th day of September, 2000. Gloria Nafziger

/

¥

L

Michael F. Battista

A Commissioner, etc




L N\
This is ExPIbl seecsistseissnssse referred to In the

atdavit of SRR, NAERAGEL,

. W
swom be‘are me, thiS...... YL T DR

gevEMBES 2900,

-
- T

day Ol T eemiens

15




12 TORTURE OHlEFIl_l'g 1 6

Amnesty International

TWELVE-POINT PROGRAM FOR THE
. PREVENTION OF TORTURE

Torture Is a fundamental violation of human rights, condemned by the Ganeral Assembly of the
United Nations as an offence 1o human dignity and prohibited under national and intemationa!
law.

Yet torture persisis, dally and across the globe. In Amnesty Intemational’s experience, legisia-
tive prohibition is not anough. immediate sleps are nesdad to confront torture and other eruel,
Inhuman or degrading treaiment or punishment wherever they occur and to eradicate them
totally.

Am‘:'losly international calls on all govemments to implement the following 12-Polnt Program
tor the Prevention of Torture. it invites concemed individuals and organizations to join In promot-
ing the program. Amnaesty intemational befleves that the implementation of these measures is a
positive Indication of a govemnment's commitment to abolish torture and to work for its abolition

waridwide.

1. Officis) condemnation of forture
The highest suthorities of every country
shou'd demonsirate their total opposition
1o toriure, They should make clear (o all
law enforcement personned thal tornture
will not be toteratcd under any ciscum-
stances.

2. Limits on incommunicado
datenticn

Torture often takes place while the vic-
tims are held incommunicado—unsble
10 comact people outside who could help
them o find out what is happening to
them. Governments should adopt safe-
guards 1o ensurc that incommunicsdo
detention does not become &n opportun-
ity for torture. b is vital that all prisoners
be brought before a judicial authorily
promptly after being taken into custody
and that relatives, lawyers and doctors
have prompt and regular access to them.

3. No sacret detention

In some countries tonuse 1akes place in
secret cenires, ofien afler the victims are
made 10 “disappeas”. Govemments
shoutd ensure that prisoners are held in
publicly vecognized places, snd that
sccurate information about their where-
abouts is made available 10 relatives and

lawyers.

4. Safeguards during interrogation
and custody

Governments should keep procedures
for deiention and interrogation under
regular review. All prisoners should be
promptiy 1old of their rights, including

the right (o lodge complaints about their
treatment. There should be regular inde-
pendent visits of inspection 10 places of
detention. An important safeguard agains
torture would be the scparation of auth-
orities responsible for detemtion from
those in charge of imerrogation.

5. Independent invastigation of
reparts of lorture

Governments should ensuse that all com-
plainis and reports of torture are impar-
tially and effectively investigated. The
methods and findings of such investiga-
tions should be made public. Complain-
anis and witnesses should be protected
from intimidation.

8. No use of statements sxiracted

under toriure

Governmenis should ensure that con-
fessions or other evidence obtained
through torture may never be invoked in
Jegal proceedings.

7. Prohibition of torture in law
Governmenis should ensure 1hat acts of
torture are punishable olfences under
the criminal law. In accordance with
international law, the prohibition of tor-
ture musl not be suspended under any
circumniances, including states of war or
other public emergency.

8. Prosecution of allaged lonurers
Thote responsible for torure should be
brought 10 justice. This principle should
apply whetever they happen to be,

wherever the crime was committed and
whatever the nationality of the perpetra-
tors ot victims. There should be no "safe
haven™ Tor torturers.

9. Training procedures

11 should be made tlear during the train-
tng of all officials involved in the custody,
intetrogation or tremrment of prisoners
that tonure is a ariminal act. They should
be instructed that they are obliged 1o
refuse 10 obey any order to teaure.

10. Compensation and rehabilitation
Vietims of torture and their dependants
should be entitled 10 obtain finencial
compensation. Victims should be pro-
vided with appropriate medical care and
rehabilisation.

11. intemational response
Governments showld use all available
channely 10 intercede with governments
sccused of tonure. Intes-governmental
mechanisms should be established and
usted o investigate reports of tonure
urgently and to take effective action
against it. Governments should ensure
that military, security or police transfers
or training do not facilitate the practice
of 1onure.

12. Antitication of Intemationat
Instrumants

All governments should ratify intemna-
rional instruments containing safeguards
and remedies ngains torture, including
the Imernational Covenant on Civil and
Politica! Rights and fts Optional Pyotocol
which provides for individua) complaints.

The 12-Polot Program was adopied by Ampesty lairmalioas) ia Qclober 1903 as punt of the orgaalzation’s Compaign for the

Abotltton of Tertore.
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Amnesty SREFUGE"
4

International’s
10-POINT PROGRAM

for protection of refugees in Canada

During 1997, Ampesty International’s Refugee Campaign focuses antention on the protection of refugees in » world facing remendous
chalicages. FiReen million refugees bave fled their countrics of erigin; » further 20 million people are internally displaced, Over 70
countries have refogee populations of at least 10,000 people.

This situation islgeniug warse, No eflective acli.cn‘ is being taken to bring about genuise improvements. In the meantime cri e
cycles of impunity repeat themselves, and the victims are forgorten amidst arguments over statisties, temitory, and responsibilities.

Amnesty International calls on ali governments to mect thelr international haman rights obligations with respect to
refugees.

While Canada has done much 1o eam its reputation as a protector of refugees, it nevertheless fails to live up loils
commitments in some important ways. Al calls on the Canadian government to re-examine its policies and practices with
respect to refugees: 10 key recommendations are listed below. We further urge the government to incorporate our
recommendations for legislative reform into the review of the Immigration Act recently commissioned by the Minister of

Citizenship and Immigration.

1. Access to Canada: Amnesty /nternations! cells on the government of Cenada to remove unfair
restrictions which prevent refugees from exercising their human right to seek asylum outside their country.

2. Accesa to Canada’s refuges determination system: Amnesty International calls on the government of
Canada to amend the immigration Act to sllow sif refugee claimants in Canada to have rhgeir claim formally

considared,

3. “Safe :I'hiul Country” Atgrcamanta:. Am:lasry International calls on the government of Canada to sbandon
all negotiation of "safe third country® or “burden-sharing*® egreements until minimum stenderds of refugae
protection are observed in ol couniries involved,

4. Indspendence of decision-makers: Amnesty internationsl calls on the government of Canada to maintsin
and improve the independence and quality of decision-making in the refuges determination process.

5. Access to lagal counsel: Amnesty Internations! cells on the Canadisn government to ensure thet all
rafugee claimants have access 10 legal counsel in prasenting their cisim.

6. Appeai on the merits of the case: Amnesty International calls on the Canadian government to introduce
into the refugee determination system an sppesl on the merits.

2. inclusion of human rights instrumenta in the Immigration Act: Amnesty International urges the Cenadian
government to amend Canadian immigration legisiation to incorporate the relevant intemational human
rights conventions which Canada has signed and ratified.

8. Gender Issuss: Amnesty Intemations! urges the Conadian government to maintain and enhance its
efforts 1o respond to the differences in experiences snd needs of women and men refugees.

9. Treatment duri_ng removais: Amnesty Internations! calls on the Canadian govemment 1o review current
policies and practices to ensure thet all persons being removed have their besic rights respected.

10. Barmiers to family mmlﬂ_utlon: Amnesty International calls on the Canadian government to take
measures {0 ensura that family members of refugess in Canada ere not left in situstions of great danger.
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Human Rielits

FROM DECLARATION 1D DEDICATION [ Lk { ]

7 July 1999

The Honourable Lucienne Robillard
Minister of Citizenship and Immigration
Jean Edmonds Tower South, 21st Floor
365 Laurier Ave. West

Ottawa, Ontario K]A 1LI1

Dear Minister:
Re: Manickavasagam Suresh

Further to our letters to you and to your predecessor Mr Rock of November |
1996, October 1997, and November 1997, Amnesty International is concemed to leam
that Manickavasagam Suresh is at risk of imuminent deportation afler the 11 June 1999
decision in the Federal Court. The Court found inter alia that Mr Suresh had not
provided a “factual basis upon which one could find there are substantial graunds for
believing he would be in danger of being tortured if he is returned [to Sri Lanka]."

Upon reviewing once again the public allegations against Mr Suresh and the
findings of the Federal Court, Amnesty International’s position continues to be that
there are substantial grounds for believing that Manickavasagam Suresh would be at
risk of being subjected to torture or cruel, inhuman or degrading treatment or
punishment if he were returned to Sri Lanka.

Amnesty International continugs to receive reponts of torture of individuals,
arrested particularly in the north and cast of the country and in the capital, Colombo, un
suspicion of being members or sympathizers of the Liberation Tigers of Tamil Eelam
(L.TTE). Most of the allegations of torture concern members of the secunity forces
including the army and police and members of armed Tamil groups fighting alongside
the security forces against the LTTE.
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Amnesty International believes that, in the event that Manickavasagam Suresh were retumed
to Sri Lanka, due to the repeatedly published allegations of his integral assaciation with the LTTE,
he would certainly come to the attention of the Criminal Investigation Department (CID), the Crime
Detection Bureau and Terrorism Investigation Department (TID), specialized police agencies in
Colombo entrusted with the investigation of politically motivated crimes.

Local human rights organizations and lawyers in Sti Lanka report that people who are
suspected of having links with the LTTE risk being subjected to torture during their initial
interrogation. Amnesty Intemational has documented many reports of torture during its mission to

~ Sri Lanka in 1998. (See Amnesty Sri Lanka: Torture in Custody Al Index: 37/ 10/99, published in

June 1999,)

As signatory to the United Nations Convention against Torture and Other Cruel. Inhuman or
Degrading Treatmeni or Punishment Canada is under an international, if not a domestic, legal
obligation to comply with the Convention s absolute prohibition against returning persons to
countries where they may be tortured. We draw to your attention the 13 paragraph of the
Concluding observations of the [UN] Human Rights Committee released 7 April 1999;

The Committee is concerned that Canada takes the position that
compelling security interests may be invoked to justify the removal
of aliens to countries where they may face a substantial risk of torture
or cruel, inhuman or degrading treatment. The Committee refers to
its General Comment on article 7 and recommends that Canada revise
this policy in order to comply with the requirements of article 7 and
to meet its obligation never to expel, extradite, deport or otherwise
remove a person to a place where treatment or punishment that is
contraty to article7 is a substantial risk.

Amnesty International calls upon Canada to refrain from removing Mr Suresh to Sri Lanka
where he is at a substantial risk of being subjected to torture,

Yours sincerely,

Qy- G0

Roger Clark
Secretary General
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6 October 1997

The Honourable Lucienne Robillard e
Minister of Citizenship and Immigration S
Jean Edmonds Tower South, 21st Floor . o Ttag
365 Laurier Ave. West &
Ottawa,

Ontario KI1A 1L

Canada

Dear Minister,

I am writing in follow-up to the decision of 29 August 1997 by the Federal Court in the case of
Manickavasagam Suresh, a Tamil from Sri Lanka, who was recognized as a refugee by the Canadian
authorities in 1991,

We understand the Federal Court found there was sufficient evidence to conclude that the
issuance of the security certificate by the Canadian authorities was reasonable; and that therefore Mr
Suresh is a person “inadmissible into Canada™ under Section 19 of the Immigration Act,

We also note the court was satisfied on the evidence that was heard that there were reasonable
grounds for the Minister to believe that Mr Suresh was a member of the Liberation Tigers of Tamil
Eelam (LTTE).

Amnesty International is concemed that subsequent to the order of 29 August 1997, Mr Suresh
may be returned to Sri Lanka at any time,

Amnesty International calls on the Canadian authorities 1o ensure that Manickavasagam Suresh
is not returned to Sri Lanka, as this would put him at risk of serious human rights violations, in particular
torture. Under Article 3 of the United Nations Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, 1o which Canada is a patty, no person can be retumed to
another state where “there are substantial grounds for believing that he would be in danger of being
subjected to torture.”
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SRILANKA
Torture in custody

June 1999
SUMMARY
Al INDEX: ASA 37/10/99

DISTR: SC/CO

For years, torture has been among the most common human rights violations reported in Sri Lanka, Jt
continues to be reported almost (if not) daily in the context of the ongoing armed conflict between the
sccurity forces and the Liberation Tigers of Tamil Eelam (LTTE), fighting for an independent state,
Eelam, in the north and cast of the country. In addition, police officers regularly torture criminal
suspects and people taken into custody in the context of local disputes aver land or other private issues.

The scale of this problem is bome out by many testimonies obtained by Amnesty International from
victims of torture, by medical certificates corroborating these testimonies, by judgments of the Suprcme
Court in fundamental rights cases, as well as by reports of commissions of inquiry and various
investigative bodies sct up by the govemment. For instance, the Committee to Inquire into Unlawful
Arrests and Harassments received 47 complaints of torture between July and December 1998,

The prevalence of torture is intrinsically linked with other human rights violations, particularly the
long-term pattern of “disappearances™ reported from the country. Many of the thousands of cases of
“disappearances” reported in Sri Lanka since the early 1980s concern detainees alleged to have died
under torture in police or army custody whose bodies were subsequently disposed of in secret.

In May 1998, Sri Lanka appeared for the first time before the Commitice against Torture, the
international body of experts monitoring the implementation of the United Nations Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereafier, UN Convention
against Torture). The government's delegation acknowledged torture was a problem in the country and
pledged that “every effort would be made™ to put into effect the conelusions und recommendations of the

9/14/00 11:37 AM
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Commitice.

Amnesty [nternational has welcomed scveral measures taken over the last few years which, if fully
implemented, could go a long way towards assisting the eradication of torture in Sri Lanka. Among
them are the ratification of the UN Convention against Torture in January 1994 , the passing in
November 1994 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment Act which gave effect to Sri Lanka's obligations under the UN Convention against Torture,,
the establishment of the Human Rights Commission of Sri Lanka and the issuing of specific presidential
directives aimed at safeguarding the welfare of political detainees.

This report describes the differcnt facets of torture, rape and death in custody ia Sri Lanka. It seeks 10
identify the legal, institutional and political factors which allow these human rights violations to happen
and impede victims and their relatives from obtaining redress. [t concludes with a set of
recommendations to the Sri Lankan authoritics which complement those of the Committee against
Torture, and, if implemented, would help to check thesc serious human rights violations.

KEYWORDS: TORTURE/LL-TREATMENT1 / DEATH IN CUSTODY1 /POLICE / POLITICAL
PRISONERS / WOMEN / CHILDREN / CONFESSIONS / SEXUAL ASSAULT / NATIONAL
HUMAN RIGHTS COMMISSION / UN CONVENTION AGAINST TORTURE / IMPUNITY /
EMERGENCY LEGISLATION / TORTURE TECHNIQUES This report summarizes a 38-page
document (18,246 words), SRI LANKA: Torture in custody (Al Index: ASA 37/10/99) issued by
Amnesty International in June 1999. Anyone wishing further details or to take action on this issue
should consult the full document.

INTERNATIONAL SECRETARIAT, | EASTON STREET, LONDON WC1X 8DJ, UNITED
KINGDOM

Summary Index | Al Publication tndex | Home

9/14/00 1 £:37 AM
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Court File #: 27790

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN:

MANICKAVASAGAM SURESH
Appellant

-and -

THE MINISTER OF CITIZENSHIP AND IMMIGRATION
THE ATTORNEY GENERAL OF CANADA

Respondents

PART I: THE NATURE OF THE MOTION

. Amnesty International ("AI") has brought this motion to obtain an order for lcave to

intervene in this appeal.

Notice of Motion, dated September 15, 2000, p. 2.
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PARTIl: THE FACTS

2. Amnesty Intcrnational is a worldwide voluntary movement founded in 1961 that works 1o

prevent some of the gravest violations to people’s fundamental human rights.
Affidavit of Gloria Nafziger sworn September 14, 2000, para. 4.

3. Amnesty International works to promotc the human rights cashrined in the Universal

Declaration of Human Rights, the Convention Against Torture and Other Cruel, Inhuman

=

or Degrading Treatment or Punishment and other international human rights standards
through education programs and campaigning for the ratification of human rights treaties.

The focus of Amnesty International's work is 1o:
- frec all prisoncrs of conscience (people detained for their beliefs or because of their

ethnic origin, sex, colour, language, national or social origin, cconomic status, birth

or other status who have never used nor advocated violence),

- ensure {iir and prompt trials for political prisoners,

[ d
o

- abolish the death penalty, torture and other cruel treatment of prisoners,

-end extrajudicial executions and "disappearances".

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 4-5.

1
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Amncesty Intemational is impartial and independent of any govermnment, political persuasion
or religious creed. Amnesty International is financed largely by subscriptions and donations

from its worldwide membership, and reccives no government funding.

Affidavit of Gloria Nafziger swora September 14, 2000, para. 6

Amnesty International has developed a unique expertise regarding the concept and practice
of torture, its worldwide prevalence, and intemational prohibitions on its use. Al began
drawing attention to specific cases of torture shortly afier its formation in the 1960's, when
tire international regime establishing the non-deropable right to be free from torture was in
the early stages of its dcvelopment. Al sought to mobilize political will among governments

1o invoke and apply norms against torture.

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 9

For decades, Al has gathered and verified information on the practice of torture from reliable
sources. [t has also worked to bring about international legal instruments necessary to detcr
torture. In 1972, Al launched its first Campaign for thc Abolition of Torture, which
mobilized intercst about institutionalized torture among government officials and politicians,
as well as at the UN and among other non-governmental organizations (NGOs). In 1983 Al
lsunched another Campaign for the Abolition of Torture, in which it promoted a 12-Point
Program for the Abolition of Torture, Currently, Al continues its fight against torture, and

in October 2000 it will launch another International Campaign Against Torture,

Affidavit of Glorin Nafziger sworn September 14, 2000, para. 11-15, Exhibit "A"
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Part of Amnesty International's work to prevent human rights violations invelves opposing
the return (refoulement) of any person to & country where he or she would be at risk of
human rights violations within Amnesty International's mandate. In order to carry out this
work Amnesty [nternational provides information about human rights violations in asylum
seekers' countries of origin 1o governments, to those who make decisions on asylum claims,
and to lawyers and others working on behalf of the asylum scckers. Amnesty Intcrnational
also monitors governments' asylum policies and practices to ensure that they are adcquate
to identify and protect those at risk. In some cascs Amnesty International appeals directly 10

governments to prevent the refoulement of a refugee.

Affidavit of Glorin Nafziger sworn September 14, 2000, para. 17-18

The Canadian scction of Amnesty International has expressed concerns regarding Cnnada's
laws, policics and procedures affecting refugees for over twenty years. Tt has also intervened
to prevent the removal of several refugees from Canada to countrics where Amncsty
International believed they would be at risk of abuses within its mandate. Amnesty
International has expressed its concems to scveral Prime Ministers, several Ministers of
immigration, Cabinet Ministers, and Members of Parliament. It has also made submissions
and appeared before Parliamentary Standing Committces and Scnatc Comumittees studying

changes 1o the Immigration Act.

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 19, Exhibit "B".

Amnesty Intemational has been monitoring the case of Manickavasagam Suresh since 1996.
Al has mide a number of representations to the Canadian government based on its beliel that
Mr. Suresh would be at risk of torture if he is returned to Sri Lanka. The organization is of
the opinion that the return of Mr. Suresh to Sri Lanka would violate Canada’s obligation

under Article 3 of the Unitcd Nations Convention Against Torture and Other Cruel,
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Inhuman, or Degrading Trcatment or Punishment. [n July 1999 Al applicd for lcave to

intervene in this matter before the Federal Court of Appeal.
Affidavit of Gloria Nafziger sworn September 14, 2000, para. 21, 22

For many years, Al has monitored and reported on the widespread practice of torturc in Sri
Lanka. Al has conducied rescarch missions to Sri Lanka, and has met with Sri Lankan
government representatives and law enforcement authorities. In June 1999 Al released a

comprehensive report on the practice of torture in Sri Lanka.
Affidavit of Gloria Nafziger sworn September 14, 2000, para. 23, Exhibit D"

Amnesty International is seeking leave to intervene in order to provide the Court with its
expertise based on its longstanding work against torture, its knowledge of the practice of
torture in Sri Lanka, and its previous involvement in this case. This appeal involves many
issues of importance which will have a significant impact upon Al's work, within Canada and

internationally, to prevent the return of people to countries where they may face torture.

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 26-28

If leave to intervene is granted, Al proposes to make the following submissions:

at) there is a non-derogable abligation in international law not to returm someone 10 a
country where there is a risk of torture;

b) returning someone to fuce a risk of torture constitutes a violation of the Canadian

Charter of Rights and Freedoms which can never be justified;

31
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c) given the pattern of torture in Sri Lanka, there are substantial grounds for believing
that Manickavasagam Suresh would be in danger of being subjected to torture, and
therefore the return of Manickavasagam Suresh to Sri Lanka would be a violation of

Canada's domestic and international obligations.

Affidavit of Gloria Nafziger sworn Scptember 14, 2000, para. 25

PART I1I: TIE ISSUES

The issue on this motion is characterized as follows:

- should Amnesty International be granted leave to intervene in this appeal?

PARTIV: ARGUMENT

A motion for leave to intervene should be granted where:

u) the moving purty has an interest in the subject matter ol the proceedings, and

b) the moving party will make submissions which will be useful and ditferent from the

submissions made by other parties.

Rules 18(3)(a) and (c) of thc Supreme Court Rules
Reference Re: Workers' Compensution Act, 1983 (Nftd.) 11989] 2 S.C.R. 335 at p. 339

A party is able to satisfy the second branch of the test if it "has a history of involvement in
the issue giving the applicant an expertise which can shed fresh light or provide new

wmlormation on the matter”.

Reference Re: Workers' Compensation Act, 1983 (NfUd.), supra at p. 340
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16.  The Rules regarding applications to intervene have been relaxed in appeals which involve
the interpretation of the Canadian Charter of Rights and Freedoms. Public interest
organizations should be granted intervener status, particularly on issues of public importance

which affect their members.
Canadian Council of Churches v. Canada |1992] 1 S.C.R. 236 at page 254, 256.

7.  The issues in this appeal will have a significant impact on the scope of the international legal
obligation not to return someone 10 a country where there is a risk of torture. Thesc issues

10 will have a substantial impact on the work of Amnesty Intcrnational in its fight to end torture
and in its work to prevent the return of anyone to a country where he or she may face

reatment within its mandate. Thercfore, Al has a legitimate interest in the issues raised in

this appeal.

18. Amnesty International's interest in this matter has been demonsteated by its longstanding
work to end torture, its submissions tc the Canadian government regarding this casc, and in

its application 10 intervenc in this case belore the Federal Court of Appeal.
Affidavit of Glorin Nufziger sworn September 14, 2000, para. 28

19.  Asanon-governmental intcmational human rights organization with unigue expertise on the
scope of the international prohibition on torture, Amnesty International brings a perspective

which is different from the other parties and interveners in this appeal.

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 29
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Due to Amncsty Intcrnational's historical role in mobilizing support for intcrnational
standards and lepgal instruments against 1orture, it is well positioncd to provide useful
submissions on Canada's non-derogabic domestic and internutional legal obligations not to
return someone 10 a country where there is a risk of torture. Further, Al has unique
knowledge and experience regarding the prevalence of torture in Sri Lanka, having released

a comprchensive report on the subject in June 1999.

Affidavit of Gloria Nafziger sworn September 14, 2000, para. 23, Exhibit "D".

IV: ORDER REQUE.STED

Amnesty International respectfully seeks an order from this Court pursuant to Rule 18 of the

Rulex of the Supreme Court of Canada granting it leave to intervene in this appeal, to file a

factum and to make oral submissions at the hearing of the appcal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED BY:

ichael F. Battista

M (NAE- 6055'A) ﬂl/s’l /g

Michael Bossin
Solicitors for the
proposcd intervener Amnesty International
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APPENDIX "A" - Statutes Referred to

Rules 18 of the Supreme Court Rules
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APPENDIX "B" - Authorities Referred to

Reference Re Workers’ Compensation Act, 1983 (Nfid.), 11989] 2 S.C.R. 335

Canadian Council of Churches v. Minister of Employment and Immigration, [1992]) 1 S.C.R. 236
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