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W
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W
ashington,D
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Q

U
E

ST
IO

N
S

P
R

E
S

E
N

T
E

D
J

ScottB
lackm

an
C

ounaslforR
espondo,g

P
etitioner

M
aher

A
rar—

a
dual

Syrian-C
anadian

L
arry

D
.Thom

pson
national—

w
as

detained
at

the
U

.S.
border

and
rem

oved
to

Syria
under

the
Im

m
igration

and
N

ationality
A

ct
D

ssR
A

L
.R

ow
(“IN

A
”)

after
being

adjudicated
a

m
em

ber
of

a
foreign

SN
A

w
,B

R
sro

zw
&

R
ow

,
terrorist

organization.
P

etitioner
sued

a
num

ber
of

P.C
.

federal
officials

for
m

oney
dam

ages
under

B
ivens

v.Six
1100

C
onnecücutA

ve.,N
W

U
nknow

n
A

gents
of

F
ederal

B
ureau

of
N

arcotics,
403

SU
ItS

900
U

.S.
388

(1971),
and

the
T

orture
V

ictim
P

rotection
A

ct,
W

ashington,D
.C

.20036
28

U
.S.C

.
*

1350,
note

(“TV
PA

”),
seeking

dam
ages

C
O

U
nsG

ifo
rR

espondent
arising

from
his

detention
in

the
U

.S.,
his

rem
oval

to
E

dw
ard

1
M

cE
lroy

S
yria,

and
his

alleged
subsequent

m
istreatm

ent
by

S
yrians

in
Syria.

T
he

questions
presented

are:
1.

W
hether

the
court

of
appeals

erred
in

declining
to

create
a

B
ivens

dam
ages

rem
edy

for
petitioner,based

on
his

rem
ovalto

Syria
and

alleged
m

istreatm
ent by

Syrians
in

Syria,
w

here
those

claim
s

w
ould

im
plicate

serious
n
a

tional-security
and

foreign-policy
concerns,

and
the

review
schem

e
C

ongress
established

under
the

IN
A

does
notprovide

fordam
ages.

2.
W

hether
the

T
V

PA
,

w
hich

applies
only

to
persons

acting
“under

actual
or

apparent
authority,

or
color

of
law

,
of

any
foreign

nation,”
28

U
.S.C

.
§

1350,
note

§2(a)(1)
(em

phasis
added),

extends
to

U
.S.

governm
ent

officials,
acting

w
ithin

the
U

.S.,
and

exercising
statutory

authority
provided

by
U

.S.
statutes

in
pursuit

of
U

.S.
policy

goals.
3.

W
hetherpetitioner’s

B
ivens

claim
alleging

denialof
access

to
U

.S.
courts

W
as

properly
dism

issed
w

ith
leave

to
am

end
w

here
petitioner

failed
to

adequately
allege

the
identities

of and
actions

taken
by

the
various

defendants
allegedly

responsible
forthe

claim
ed

denialofaccess.

(i)
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Judiciary,
110th
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ong.
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P
etition

fora
W

ritofC
ertiorari

(2007)
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U
nited

S
tates

C
ourtofA

ppeals
Statem

entB
y

Pres.G
eorge

H
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.B
ush
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C
ircuit

U
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H

.R
.2092,22

W
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p.Pres.D
oc.465

(M
ar.16,1992)
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S.C

L
R
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B
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IE
F

O
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SPO
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N
T

S
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H
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M
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M
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E
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R
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L

A
R
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L

A
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K
M
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L

R
O

Y
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O
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N

ST
A
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E

M
E

N
T

T
his

dam
ages

action
arises

from
the

detention
of

petitioner
M

aher
A

rar—
a

dual
citizen

of
Syria

and
C

anada—
at

the
border

and
his

rem
oval

to
S

yria,w
here

he
claim

s
he

w
as

tortured
by

Syrian
officials.’

Petitioner

‘P
etitioner

initially
sought

declaratory
relief

againstthe
U.S.

and
certain

officials
in

their
official

capacities,
butpetitionerno

longer
challenges

the
dism

issal
of

those
claim

s.
Pet.

A
pp.

17a,
269a-272a,

352a-355a.
O

nly
petitioner’s

m
oney-dam

ages
claim

s
rem

ain
atissue.



2

3
w

as
rem

oved
to

Syria
after

being
adjudicated

a
m

em
ber

of
a

foreign
terrorist

organization;
it

w
as

determ
ined

there
w

ere
reasonable

grounds
to

believe
petitioner

represented
a

danger
to

U
.S.

se
c
u
rity

;
and

itw
as

further
determ

ined
that

sending
an

al
Q

aeda
m

em
ber

to
C

anada-—
w

hich
shares

a
porous,

5,525-m
ile

border
w

ith
the

U
.S.—

w
ould

be
prejudicialto

this
N

ation’s
interests.

1.
Petitioner

arrived
at

N
ew

Y
ork’s

JF
K

airport
from

T
unisia

on
S

eptem
ber

26,
2002,

after
transiting

through
ZU

rich;
petitioner

w
as

booked
on

a
connecting

flightto
M

ontreal.
P

et.A
pp.452a.

W
hen

petitionerp
re

sented
his

passport,
an

im
m

igration
officer

discovered
a

“lookout”
identifying

petitioner
as

a
m

em
ber

of
a

terro
r

istorganization.
id

at584a.
Petitionerw

as
detained

and
later

transferred
to

a
detention

center
in

B
rooklyn.

h
i

at453a-455a.
O

n
O

ctober
1,

2002,
the

IN
S

initiated
rem

oval
p
ro

ceedings
on

the
ground

thatpetitionerw
as

a
m

em
berofa

designated
terrorist

organization
and

thus
inadm

issible
under

8
U

.S.C
.

§
1182(a)(3)(B

)(iX
V

).
P

et.
A

pp.
340a,

455a.
P

etitionerw
as

inform
ed

in
w

riting
thathe

had
five

days
(until

O
ctober

6)
to

respond
or

face
rem

oval.
Id

at
585a.

Petitioner
contacted

his
fam

ily,
w

hich
retained

counsel
for

him
.

Id
at455a.

Petitioner
m

etw
ith

a
C

ana
dian

C
onsulate

representative
o
n

O
ctober

3,and
w

ith
his

attorney
on

O
ctober

5.
Id.

a
t

455a-456a.
Petitioner’s

attorney
took

no
action

by
the

O
ctober

6
deadline

or
any

tim
e

thereafter.
O

n
O

ctober7,based
on

classified
inform

ation
and

p
eti

tioner’s
ow

n
statem

ents,
then-IN

S
R

egional
D

irector
B

lackm
an

found
that

petitioner
w

as
“clearly

and
u
n

equivocally
inadm

issible”
as

a
“m

em
ber

of
a

Foreign
T

errorist
O

rganization”
(al

Q
aeda).

Pet.A
pp.583a-584a.

Finding
“reasonable

grounds
to

believe
that

[petitioner]

is
a

danger
to

[U
.S.]

security,”
the

R
egional

D
irector

ordered
petitioner’s

rem
oval

w
ithout

a
hearing

under
8

U
.S.C

.
§

1225(c)(2)(B
).

Id
at

583a-584a,
589a-590a.

W
hile

petitioner
now

denies
m

em
bership

in
al

Q
aeda,he

disclaim
ed

any
“challenge

[to]
the

determ
ination

that
he

w
as

associated
w

ith
alQ

aeda”
in

“this
law

suit.”
See

Pet.
E

n
B

anc
B

r.20.
O

n
O

ctober
8,then-D

eputy
A

ttorney
G

eneral
T

hom
p

son,as
acting

A
ttorney

G
eneral

in
th

e
A

ttorney
G

eneral’s
absence,

determ
ined

that
rem

oving
petitioner

to
C

anada
w

ould
be

“prejudicial
to

the
U

nited
States”

w
ithin

the
m

eaning
o
f

8
U

.S.C
.

§
1231(b)(2)(C

)(iv).
2

T
he

IN
S

then
notified

petitioner
that

he
w

ould
be

rem
oved

to
Syria

as
an

alternate
country

ofw
hich

he
w

as
“a

subject,national,
or

citizen,”
under

8
U

.S.C
.

§
1231(b)(2)(D

).
Pet.

A
pp.

458a.
Petitionerrequested

protection
under

the
C

onven
tion

A
gainstT

orture
(“C

A
T”).

T
he

IN
S,how

ever, d
eter

m
ined

that
petitioner

could
be

rem
oved

to
Syria

con
sistent

w
ith

the
C

A
T;

that
determ

ination
w

a
s

incorpor
ated

into
a

Final
N

otice
of

Inadm
issibility.

Id
at

458a,
582a.

Petitionerw
as

flow
n

to
Jordan;

Jordanian
officials

then
transported

petitioner
to

Syria.
Id

at458a459a.
Petitioner

alleges
that

Syrian
authorities

tortured
him

for
12

days
and

threatened
him

w
ith

torture
thereafter.

P
et.

A
pp.

459a.
H

e
alleges

that
he

w
as

kept
in

a
“tiny

underground
cell”

until
his

release
on

O
ctober

5,
2003.

IcL
at461a463a.

A
n

Inspector
G

eneral’s
reportobserves

thatThom
pson

rejected
petitioner’s

request
to

be
rem

oved
to

Canada
because

“the
porous

nature
of

the
CanadiaW

U
S

border
w

[ould]
allow

[petitioner]
easy

access
to

the
U

nited
States.”

D
ep’tofH

om
eland

Security
O

ffice
of

Inspector
G

eneral,
T

he
Rem

oval
of

a
C

anadian
C

itizen
to

S
yria

6
(A

ddendum
M

ar.2010).
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2.
a.

O
n

January
22,2004,petitionerfiled

this
action

against
A

ttorney
G

eneral
John

A
shcroft,

D
eputy

A
tto

r
ney

G
eneral

L
arry

I).
T

hom
pson,

F
B

I
D

irector
R

obert
M

ueller,
IN

S
C

om
m

issioner
Jam

es
W

.
Z

iglar,
IN

S
R

egional
D

irector
J.

Scott
B

lackm
an,

and
IN

S
officer

E
dw

ard
J.M

cE
lroy,allin

theirindividualcapacities.
See

Pet.A
pp.438a-472a.

Petitioner
has

abandoned
his

claim
s

fornon-m
onetary

relief.
See

p.1
n.1,su

p
ra.

8
C

ountI
ofthe

com
plaintasserts

thatrespondents
v
io

lated
the

T
orture

V
ictim

Protection
A

ct,28
U

.S.C
.§

1350,
note,

by
“acting

in
concertw

ith,”
“conspirfing]

w
ith,”

or
“aid[ing]

and
abetting]”

Jordanian
and

Syrian
officials

“in
bringing

about”
the

violation
ofpetitioner’s

“rightnot
to

be
tortured.”

Pet.A
pp.465a.

C
ounts

II
and

III
assert

claim
s

under
B

ivens
v.Six

U
nknow

n
A

gents
ofF

ederal
B

ureau
of

N
arcotics,

403
U

.S.
388

(1971),
alleging

that
respondents

conspired
“to

deport[petitioner]
to

Syria
for

the
purpose

[of]
coercive

interrogation
and

torture
in

that
country”

(C
ount

II),
Pet.

A
pp.

466a,
and

“for
the

purpose
[of]

arbitrary,indefinite
detention”

there
(C

ount
III),

ÜL
at

468a.
C

ount
W

asserts
B

ivens
claim

s
arising

from
petitioner’s

detention
in

the
U

.S.,
including

in
ter

ference
w

ith
his

access
to

counsel
and

the
courts.

IcL
at

470a-471a.
T

he
com

plaint
also

alleges
that

petitioner’s
conditions

of
confinem

ent
in

the
U

.S.
violated

due
process,icL

at470a,butpetitioner
does

notchallenge
the

dism
issalofthose

claim
s,see

i.L
at265a-269a,425a-426a.

Petitioner
alleges

that
respondents

acted
“under

*
*

*
their

authority
as

federal
officers.”

RL
at

466a,
468a,

469a.

T
his

briefis
subm

itted
by

respondentsThom
pson,M

ueller,Ziglar,
B

lackm
an,and

M
cElroy

in
theirindividualcapacities.

W
hile

not
legally

relevant
at

this
stage,

respondents
should

be
clear:

T
hey

did
not

conspire
or

seek
to

deport
petitionerforthe

purpose
ofor

know
ing

thathe
w

ould
be

tortured
in

Syria.
R

espondents
thus

take
issue

w
ith

p
eti

tioner’s
claim

thatthe
reports

ofa
C

anadian
com

m
ission

and
ofthe

Inspector
G

eneral
of

the
U

.S.
D

epartm
ent

of
H

om
eland

Security
“confirm

”
“m

ost
of”

his
allegations.

Pet.
7.

N
either

report
supports

petitioner’s
allegation

that respondents
rem

oved
him

to
Syria

intending
that

he
be

tortured
there.

T
o

the
contrary,

both
docum

ents
ack

now
ledge

that
Syria

assured
U

.S.
officials

that petitioner
w

ould
not

be
tortured.

See
D

ep’t of
H

om
eland

Security
O

ffice
of

Inspector
G

eneral,T
he

R
em

oval ofa
C

anadian
C

itizen
to

Syria
5,22

(M
ar. 2008);C

om
m

ission
of Inquiry

into
the

A
ctions

of
C

anadian
O

fficials
in

R
elation

to
M

aher
A

rar:
A

nalysis
and

R
ecom

m
endations

156
(2006).

N
oris

there
any

basis
forpetitioner’s

claim
thatrespond

ents
sought

to
deny

him
access

to
the

courts.
N

onethe
less,

taking
the

com
plaint’s

w
ell-pleaded

factual
allega

tions
as

true,further
review

is
still

unw
arranted,

for
the

reasons
below

.
b.

O
n

F
ebruary

16, 2006,the
district

court
dism

issed
the

com
plaint.

Pet.A
pp. 335a-426a.

T
he

courtheld
that

the
Im

m
igration

and
N

ationality
A

ct
(“IN

A
”)

did
not

deprive
it

of
jurisdiction.

P
et.

A
pp.

391a.
B

ut
it

d
is

m
issed

each
count forfailure

to
state

a
claim

.
kL

at 355a-
373a, 391a-426a.

A
s

to
C

ount
I,

the
district

court
observed

that
the

T
V

PA
creates

a
cause

of
action

against
any

“individual
w

ho,under
actual

or
apparent

authority,
or

color
oflaw

,
of

any
foreign

nation
*

*
subjects

an
individual

to
torture.”

Pet.A
pp. 356a

(quoting
28

U
.S.C

.§1350, note
§ 2(a)(1)).

T
he

court
ruled

that
respondents

had
not

acted
under

color
offoreign

law
.

Id.
at

372a-373a, 425a
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To

the
contrary,

they
had

acted
under

color
of

U
.S.

law
.

h
i

at368a.
T

he
district

court
also

dism
issed

the
tw

o
B

ivens
claim

s
(C

ounts
II

and
111)related

to
petitioner’s

rem
oval

to,
detention

in,
and

aU
eged

m
istreatm

ent
in

Syria.
T

hose
claim

s,
the

court
observed,

“present[]
broad

questions
touching

on
the

role
of

the
E

xecutive
branch

com
bating

terrorist
forces,”

on
“coordination

betw
een

law
-enforcem

ent
and

foreign-policy
officials,”

and
on

“com
plex

relationships
w

ith
foreign

governm
ents.”

Pet.
A

pp.409a.
E

xtending
B

ivens
to

a
contextso

laden
w

ith
“national-security

and
foreign

policy”
concerns,the

court
held,w

ould
“tram

m
el[J

upon
m

atters
bestdecided

by
co

ordinate
branches

of
governm

ent.”
Id.

at
405a,

408a-
414a.

T
he

court
also

dism
issed

petitioner’s
claim

of
in

terference
w

ith
access

to
the

courts
(C

ount
1V

).
Id.

at
423a.

Petitioner’s
com

plaintfailed
to

“adequately
detail

w
hich

defendants
directed,

ordered
ancV

or
supervised

the
alleged”

denial
of

access.
Ibid.

N
or

did
the

com
plaint

“articulate
*

*
*

the
judicial

relief
[petitioner]

w
as

denied.”
Id.

at
421a.

T
he

courtgave
petitioner

leave
to

re-plead
and

cure
those

deficiencies,
h
i

at
425a-426a.

Petitioner
declined

and
requested

entry
of

judgm
ent.

C
A

.Spec.A
pp.92;see

Pet.A
pp.421a.

3.
T

he
court

of
appeals

affirm
ed.

Pet.
A

pp.
195a-

275a.
T

he
panel

acknow
ledged

that
there

w
as

a
su

b
stantial

question
w

hether
“the

IN
A

deprived
the

D
istrict

C
ourt

of
subject

m
atter

jurisdiction.”
Id.

at
224a.

R
ather

than
address

jurisdiction,
how

ever,
the

court
affirm

ed
on

other
grounds.

Id.at224a-225a.
T

he
panelunanim

ously
agreed

thatpetitioner’s
T

V
PA

claim
w

as
properly

dism
issed

because
respondents

did
not

actunder
color

of
foreign

law
.

Pet.
A

pp.234a-235a.
A

m
ajority

ofthe
panelalso

agreed
w

ith
the

districtcourt

that
B

ivens
could

not
be

extended
to

encom
pass

the
claim

s
arising

from
petitioner’s

rem
oval

to
and

alleged
m

istreatm
entin

Syria
(C

ounts
II

and
III).

“[T]he
review

procedures
set

forth
by

the
IN

A
,”

the
m

ajority
held,

“provide
a

convincing
reason

for
us

to
resistrecognizing

a
B

ivens
cause

of
action

for
[petitioner’s]

claim
s

arising
from

his
alleged

detention
and

torture
in

Syria.”
Id.

at
245a

(citation
and

internalquotation
m

arks
om

itted).
A

l
ternatively,

special
factors

counseled
against

creating
a

B
ivens

rem
edy

because
“adjudication

of
the

claim
at

issue
w

ould
necessarily

intrude
on

the
im

plem
entation

of
nationalsecurity

policies
and

interfere
w

ith
our

country’s
relationsw

ith
foreign

pow
ers.”

Id.at246a.
T

he
panel

m
ajority

also
held

that
petitioner’s

claim
relating

to
his

treatm
ent

in
the

U
.S.

(C
ount

IV
)

w
as

properly
dism

issed.
P

etitioner
had

failed
to

establish
that,

as
an

unadm
itted

alien,
“he

possessed
any

entitle
m

ent
to

a
pre-rem

oval
hearing”

or
to

“the
assistance

of
counsel.”

Pet.
A

pp.
262a-263a.

T
he

m
ajority

further
explained

that
C

hristopher
v.

H
arbury,

536
U

.S.
403

(2002), required
petitioner

to
identify

the
cause

ofaction
he

w
as

prevented
from

asserting.
P

et.
A

pp.
263a-264a.

T
he

com
plaint,how

ever,
“fail[ed]

to
setforth

adequately
‘the

underlying
cause

of
action”

that
“defendants’

co
n

ductcom
prom

ised.”
Id.

at264a
(quoting

536
U

.S.at418).
Judge

Sack
dissented

from
the

portion
of

the
opinion

dism
issing

the
B

ivens
claim

s.
Pet.A

pp.276a-334a.
4.

O
n

rehearing
en

bane,
the

court
of

appeals
a
f

firm
ed.

P
et.A

pp.
la-53a.

T
he

six-judge
en

bane
m

ajori
ty

acknow
ledged

the
possibility

that
“the

IN
A

bar
d
e

feats
[subject-m

atter]
jurisdiction,”

but
declined

to
address

jurisdiction
because

petitioner’s
claim

s
w

ere
properly

“dism
issed

at
the

threshold
for

other
reasons.”

h
i

at25a.
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T
he

m
ajority

agreed
that

C
ount

I
failed

to
state

a
T

V
PA

claim
because

it
contained

“no
*

*
*

allegation”
that

respondents
acted

under
color

of
foreign

law
.

P
et.

A
pp.

18a.
T

o
the

contrary,
respondents

are
federal

offi
cials

w
ho

“are
alleged

to
have

acted
under

coloroffederal
[law

],
*

*
*

in
accordance

w
ith

alleged
federal

policies
and

in
pursuit

of
the

aim
s

of
the

federal
governm

ent
in

the
internationalcontext.”

Id.
at19a

(em
phasis

added).
T

urning
to

petitioner’s
B

ivens
claim

s,
the

court
held

that
the

denial-of-access
claim

s
w

ere
properly

dism
issed

because
petitioner

failed
to

“allege
facts

indicating
that

the
defendants

w
ere

personally
involved

in
the

claim
ed

constitutional
violation.”

P
et

A
pp.

20a-21a.
T

he
com

plaint
“fail[ed]

to
specify

culpable
action

taken
by

any
single

defendant,
and

[did]
not

allege
the

‘m
eeting

ofthe
m

inds’
thata

plausible
conspiracy

claim
requires.”

Id.
at

21a.
U

nderB
eU

A
tlantic

C
m

v.
v.Tw

om
bly,550

U
.S.544

(2007),
and

A
sh

cro
ftv.Iqbo.l,

129
S.

C
t.

1937
(2009),that

“om
ission,”

coupled
w

ith
“[petitioner’s]

rejection
of

an
opportunity

to
replead,”

required
dism

issal.
P

et.
A

pp.
20a-21a.

Finally,
the

m
ajority

declined
to

extend
B

ivens
to

create
a

dam
ages

action
for

petitioner’s
rem

ovalto
Syria

and
m

istreatm
entthere

by
Syrian

officials.
T

he
m

ajority
observed

th
at

the
judicially

created
B

ivens
rem

edy
“should

rarely
if

ever
be

applied
in

‘new
contexts.’”

P
et

A
pp.26a.

In
this

case,the
m

ajority
held,

“specialfactors
sternly

counsel
hesitation.”

IcL
at

31a.
4

T
he

m
ajority

The
m

ajority
also

noted
“several

possible
alternative

rem
edial

schem
es”

bearing
on

petitioner’s
allegations—

including
those

under
the

IN
A

and
the

Foreign
A

ffairs
Reform

and
R

estructuring
A

ctof
199$

8
U

.S.C
.

§
1231

note
(“FA

RRA
”)—

that ordinarily
w

ould
raise

ua
strong

inference
thatC

ongress
intended

the
judiciary

to
stay

its
hand

and
refrain

from
creating

a
B

ivena
action

in
this

context.”
Pet.

observed
that

this
C

ourt
“has

expressly
counseled

that
m

atters
touching

upon
foreign

policy
and

national
security

fall
w

ithin
‘an

area
of

executive
action

in
w

hich
courts

have
long

been
hesitant

to
intrude’

absent
congressional

authorization.”
P

et
A

pp.
35a

(quoting
L

i,w
oln

v. V
igil,508

U
.S.182,192(1993)

(som
e

quotation
m

arks
om

itted)).
B

ivens
dam

ages
actions

like
p
eti

tioner’s—
a

suitby
an

alien
claim

ing
thathe

w
as

detained
at

the
border

and
rem

oved
to

a
foreign

nation
w

here
he

w
as

m
istreated

by
foreign

officials,
allegedly

because
of

secret
national-security

and
diplom

atic
com

m
unications

betw
een

the
U

.S.
and

foreign
pow

ers-—
w

ould
“intrude”

deeply
into

those
areas.

Such
a

suit
w

ould
not

m
erely

“enm
esh

the
courts

ineluctably
in

an
assessm

ent
of

the
validity

and
rationale

of[the
governm

ent’s
extraordinary

rendition]
policy

and
its

im
plem

entation,”
im

plicating
both

foreign
relations

and
nationalsecurity

issues.
Id.

at
34a-35a.

It
w

ould
also

require
the

courts
to

delve
into

confidential
inform

ation
“that

cannot
be

introduced
into

the
public

record,”
ÜL

at
40a,

including
“w

hat
w

as
done

by
the

national
security

apparatus
of

at
least

three
foreign

countries,
as

w
ell

as
the

U
nited

States”
w

hen
they

determ
ined

that
petitioner

w
as

affiliated
w

ith
al

Q
aeda

and
that

his
rem

oval to
Syria

w
as

appropriate,id..
at39a.

F
or

exam
ple,

itw
ould

require
inquiry

into
the

nature
and

validity
of

Syria’s
“private

diplom
atic

assurance”
to

the
U

.S. that
petitioner

w
ould

notbe
tortured

consistent
w

ith
the

C
A

T;
that

issue
by

itself
w

ould
im

plicate
“the

extent
of

secret
diplom

atic
relationships,”

harm
ing

foreign
policy

and
national

security.
P

et
A

pp.
42a-43a.

T
he

m
ajority

also
noted

that
creating

a
B

ivens
action

in

A
pp. 29a-30a.

The
m

ajority, how
ever, declined

to
decide

the
case

on
those

grounds.
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this

context
creates

opportunities
for

“graym
ail,”

i.e.,
law

suits
brought

to
force

the
governm

ent
to

settle
for

fear
that

litigation
w

ould
reveal

classified
inform

ation.
IcL

at
44a.

T
he

m
ajority

thus
concluded

that
“C

ongress
is

the
appropriate

branch
ofgovernm

entto
decide

under
w

hat
circum

stances
(if

any)
these

kinds
of

policy
decisions—

w
hich

are
directly

related
to

the
security

of
the

population
and

the
foreign

affairs
of

the
country—

should
be

subjected
to

the
influence

oflitigation
brought

by
aliens.”

Id.
at49a.
5

Judges
Sack

(Pet.A
pp.54a-124a),P

arker
(icL

at
125a-

156a),
Pooler

(id
at

157a-172a),
and

C
alabresi

(icL
at

173a-194a)
each

dissented.
R

E
A

SO
N

S
F

O
R

D
E

N
Y

IN
G

T
H

E
P

E
T

IT
IO

N
T

he
decisions

below
are

correct
and

do
not

conflict
w

ith
any

decision
of

this
C

ourt
or

any
other

court
of

appeals.
Petitioner’s

principalclaim
(em

bodied
in

C
ounts

II
and

III
of

his
com

plaint)
is

that
the

C
ourt

should
extend

B
ivens

to
create

a
dam

ages
action

in
favor

of
an

alien
claim

ing
he

w
as

denied
entry

at
the

border
and

rem
oved

to
a

foreign
country—

and
then

m
istreated

by
foreign

o
c
ia

is
there—

because
of

alleged
secret

national-security
and

diplom
atic

com
m

unications
w

ith
that

foreign
country’s

governm
ent.

T
he

factors
that

counsel
hesitation

before
extending

B
ivens

dam
ages

actions
to

a
context

so
laden

w
ith

foreign-policy
and

national-security
concerns

are
obvious.

T
his

case,m
oreover,is

a
singularly

unsuitable
vehicle.

N
ow

here
does

the
petition

address
the

jurisdictional
b
ar

riers
to

this
action.

A
nd

petitioner’s
departure

from
the

6G
iven

theirdisposition
ofthe

case
4

noneofthe
courtsbelow

reached
qualified

im
m

unity
orthe

g
o
v
e
rn

m
e
n
t’s

re
q
u
e
s
tfordism

issalbased
on

the
state-secretsprivilege.

Pet.A
pp.17a,422a,423a-424a.

11
theory

ofthe
com

plaintm
akes

further
review

m
ore

p
ro

b
lem

atic
still.

T
he

com
plaint

challenged
petitioner’s

re
m

oval
to

Syria
and

alleged
m

istreatm
ent

by
Syrian

officials
there—

including
the

claim
that

respondents
rem

oved
petitioner

to
Syria

intending
or

know
ing

that
m

istreatm
ent

w
ould

result—
in

C
ounts

I
through

III.
Pet.

A
pp.

465a470a.
C

ount
IV

,
by

contrast,
asserted

claim
s

relating
to

petitioner’s
alleged

m
istreatm

entw
hile

detained
in

the
U

S.,
including

the
claim

that
re

spondents
denied

him
access

to
U

.S.
courts.

IcL
at470a-

471a.
P

etitioner
now

blends
those

claim
s

together.
Indeed,the

denialofaccess
(previously

asserted
in

C
ount

IV
),

w
e

are
now

told,
is

the
“m

ost
im

portant
factor

favoring”
recognition

of
a

B
ivens

dam
ages

action
to

challenge
petitioner’s

rem
oval

to
S

yria
and

alleged
m

is
treatm

entthere.
Pet.

19.
B

utthe
denial-of-access

claim
w

as
rejected

by
the

district
court,

the
court

of
appeals

panel,
and

the
en

bane
courton

m
ultiple

grounds—
all

of
w

hich
are

fact-bound
and

none
ofw

hich
w

arran
tfurther

review
.

T
hat

petitioner’s
supposedly

“m
ost

im
portant”

reason
forreview

turns
outto

be
a

fact-bound
and

fatally
defective

denial-of-access
claim

w
eighs

strongly
against

review
.

I.
R

E
vIE

w
O

F
PE

T
m

0N
E

R
’s

B
IvE

N
S

CLA
IM

S
R

E
LATING

T
o

M
IsTREA

TM
EN

T
A

B
R

O
A

D
(C

ouN
T

s
Il-Ill)

Is
U

N
w

A
R

R
A

N
T

E
D

P
etitioner

first
claim

s
that

the
courts

below
erred

in
declining

to
recognize

a
B

ivens
action

for
dam

ages
based

on
his

rem
oval

to
Syria

and
alleged

m
istreatm

entthere.
T

he
decisions

below
,how

ever,are
correct

and
consistent

w
ith

the
decisions

of
this

C
ourt

and
other

courts.
F

urther
review

is
unw

arranted.
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A

.
T

he
Second

C
ircuit

C
orrectly

D
eclined

T
o

E
x

tend
B

ivens
T

o
T

his
H

ighly
Sensitive

C
ontext

F
or

nearly
three

decades,this
C

ourthas
“consistently

refused
to

extend
B

ivens
liability

to
any

new
context

or
new

category
ofdefendants.”

Servs.
C

o’p.
v.M

al
esko,

534
U

.S.
61,

68
(2001)

(em
phasis

added).
See,

e.g.,
W

ilkie
v.

R
obbins,

551
U

.S.
537,

562
(2007);

F
D

IC
v.

M
eyer,

510
U

.S.
471,

484-486
(1994);

Schw
eiicer

v.
C

hiieky,
487

U
.S.

412,
429

(1988);
U

nited
States

v.
StanLey,483

U
.S.669,681-684(1987);B

ush
v.L

ucas,462
U

.S.
367,

380-390
(1983);

C
hajpe1.1

v.
W

allace,
462

U
.S.

296,
304

(1983)
(each

refusing
to

extend
B

ivens).
In

determ
ining

w
hether

to
extend

B
ivens,

this
C

ourt
pays

“particular
heed

*
*

*
to

any
special

factors
counselling

hesitation
before

authorizing
a

new
kind

of
federal

litigation.”
W

ilkie,
551

U
.S.

at
550.

T
he

Second
C

ircuit
properly

concluded
that

“special
factors

sternly
counsel

hesitation”
before

recognizing
a

B
ivens

action
in

this
context—

a
claim

that
federal

officials,
pursuant

to
federal

statutes
and

federal
policy,

rem
oved

an
alien

identified
as

a
terrorist

to
Syria

after
receiving

assu
r

ances
from

Syria
that

he
w

ould
not

be
tortured

there.
P

et.
A

pp.
30a.

Indeed,
such

a
suit

w
ould

inevitably
require

inquiry
into

the
substance

of
diplom

atic
and

other
com

m
unications

betw
een

the
U

.S.
and

foreign
governm

ents
and

touch
upon

sensitive
m

atters
of

nationalsecurity.
1.

T
he

C
onstitution

com
m

its
“the

entire
control

of”
foreign

affairs
to

the
political

branches.
Fong

Y
ue

T
inq

v.
(JniteciStates,

149
U

.S.
698,

705
(1893).

A
s

a
result,

“foreign
policy

and
national

security
are

rarely
proper

subjects
forjudicialintervention.”

H
aig

v.A
gee,453

U
.S.

280,
292

(1981).
T

hus,w
hile

courts
w

illw
ade

into
issues

bearing
on

foreign
policy

and
national

security
w

here

“C
ongress

has
specifically

provided”
authority

to
do

so,
l)cp’t

ofN
avy

v.E
gan,

484
U

.S.
518,

529-530
(1988);

cf.
B

oum
ediene

v.B
ush,

128
S.

C
t.2229,2262

(2008),
there

could
hardly

be
a

less
appropriate

arena
for

the
judiciary

to
enteruninvited.
T

hat,how
ever,is

precisely
w

hatpetitionerrequests
of

this
C

ourt.
T

he
Second

C
ircuitexplained

that
extending

the
B

ivens
dam

ages
action

to
this

context
w

ould
necessarily

“enm
esh

the
courts”

in
second-guessing

the
E

xecutive
B

ranch’s
judgm

ents
on

“significantdiplom
atic

and
nationalsecurity

concerns.”
Pet.A

pp.34a-35a.
Suits

like
this

one
w

ould
not

m
erely

require
judicial

“inquiry
into

the
perceived

need
for

the
policy”

under
w

hich
petitioner

allegedly
w

as
rem

oved
to

Syria
and

“the
propriety

of
adopting

specific
responses

to
particular

threats
in

light
of

apparent
geopolitical

circum
stances

and
our

relations
w

ith
foreign

countries.”
Id.

at
35a.

T
hey

w
ould

also
require

extensive
discovery

into
classi

fied
“exchanges

am
ong

the
m

inistries
and

agencies
of

foreign
countries

on
diplom

atic,security,and
intelligence

issues.”
Id.

at38a.
Indeed,

the
districtcourthere

w
ould

be
required

to
consider

“w
hat

w
as

done
by

the
national

security
apparatus

ofat
least

three
foreign

countries,
as

w
ell

as
the

U
nited

States.”
IcL

at
39a.

P
etitioner

has
already

argued
thatitw

ould
be

“presum
ptively

unconsti
tutional”

for
the

district
court

to
consider

such
inform

a
tion

cx
parte

and
in

cam
era.

Id..
at40a.

A
nd

the
com

pli
cations

that
w

ould
be

posed
to

U
.S.

foreign
policy

and
national-security

efforts
by

requiring
such

sensitive
inform

ation
to

be
disclosed

to
B

ivens
plaintiffs

in
d
is
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covery
are

“too
obvious

to
call

for
enlarged

discussion.”
E

gan,484
U

.s.at
5
2
9
6

Petitioner’s
dam

ages
suit,

m
oreover,

challenges
the

veracity
of

Syria’s
“private

diplom
atic

assurance”
that

petitionerw
ould

notbe
tortured.

P
et.A

pp.42a-43a;p.9,
supra.

In
M

unafv.
G

eren,
128

S.
C

t
2207

(2008),
this

C
ourt

confronted
a

sim
ilar

executive
determ

ination
based

on
“foreign

assurances”
that

a
prisoner

w
ould

not
be

m
istreated

follow
ing

transfer.
Id.

at
2226.

A
lthough

C
ongress

had
provided

an
otherw

ise
available

staL
utory

action
for

habeas
corpus,

the
C

ourt
ruled

that,
“[eJven

w
ith

respect
to

claim
s

that
detainees

w
ould

be
denied

constitutional
rights

if
transferred,”

“the
judiciary

is
not

suited
to

second-guess
such

determ
inations—

determ
i

nations
that

w
ould

require
federal

courts
to

pass
ju

d
g

m
ent

on
foreign

justice
system

s
and

underm
ine

the
governm

ent’s
ability

to
speak

w
ith

one
voice

in
this

area.”
Id.

at
2225-2226.

M
unaf

thus
declined

to
exercise

the
statutory

jurisdiction
C

ongress
had

granted.
A

fortiori,
federal

courts
should

not
extend

the
judicially

created
B

ivens
dam

ages
action

w
here

it
w

ould
raise

sim
ilar

concerns.
T

his
C

ourt
has

previously
refused

to
extend

B
ivens

based
on

far
less

com
pelling

separation-of-pow
ers

concerns.
See

C
hapeU

,
462

U
.S.

at
300-304

(declining
B

ivens
for

racial-discrim
ination

claim
s

by
m

ilitary
se

r
vicem

en
in

part
because

“the
C

onstitution
contem

plated
th

at
the

L
egislative

B
ranch

have
plenary

control
over

*
*

the
m

ilitary”);Stanley, 483
U

.S. at681
(refusing,for

sim
ilar

reasons,B
ivens

claim
for

servicem
an

alleging
he

w
as

used
for

hum
an

experim
entation).

Separation-of-

6
Indeed,

the
U

.S.
m

oved
to

dism
iss

this
suit

on
state-secrets

grounds.
G

ov’t
C

A
.

R
eplacem

ent
B

r.
13-15.

T
he

fact
that

state
secrets w

ould
often

arise
in

this
context underscoresthe

im
propriety

of creating
a

B
ivens

dam
ages

claim
here.

pow
ers

principles
overw

helm
ingly

counsel
hesitation

against extending
B

ivens
here.

See
P

et. A
pp. 36a.

2.
P

etitioner
does

not seriously
dispute

that this
case

im
plicates

those
“special factors.”

R
ather,

he
urges

that
extending

B
iven8

to
this

context
“raises

no
issues

of
foreign

policy,
national

secu
rity

,
or

classified
inform

a
tion”

that
w

ould
not

also
arise

through
“the

judicial
review

”
of

rem
o
v
al

decisions
that

C
ongress

provided
for

in
the

IN
A

.
P

et.
12; see

id.
at 24-25.

N
ot so.

H
ere, p

eti
tioner

w
ould

seek
discovery

into
sensitive

international
negotiations

and
com

m
unications

to
prove

the
m

ulti-
nation

conspiracy
he

posits; hale
form

er
U

.S. officials
into

court;
and

then
ask

a
jury

to
render

its
ow

n
decision

on
the

propriety
of

petitioner’s
rem

oval.
B

y
contrast,

a
petition

for
review

under
8

U
.S.C

.
§

1252(b)(4)
is

decided
“only

on
the

adm
inistrative

record.”
M

oreover,
the

only
issue

in
such

review
is

w
hether

there
w

as
“substantial

evidence”
in

the
agency-created

record?
T

hat
bears

no
resem

blance
to

the
far-reaching

inquiries
in

w
hich

p
eti

tioner’s
suit

w
ould

“enm
esh

the
courts.”

Pet.
A

pp.
34a-

35a.Indeed,
C

ongress’s
provision

of
deferential

on-the-
record

review
under

the
IN

A
underscores

the
im

pro
priety

of
judicially

im
plying

a
w

ide-ranging
B

ivens
dam

ages
action.
8

E
ven

if
courts

could
craft

ad
hoc

7”[A
ldm

inistratiV
e

findings
of fact are

conclusive
unless

any
reason

able
adjudicator

w
ould

be
com

pelled
to

conclude
to

the
contrary,”

and
“a

decision
that an

alien
is

not eligible
for

adm
ission

.
.
.

iscon
clusive

unless
m

anifestly
contrarj to

law
.”

8
U

.s.c.
§

1252(b)(4)(A
)-

(C
).

8
B

ivens
is

thus
also

inappropriate
because

“alternative,
existing

process[esl
exist

for
protecting

the
interestis]”

petitioner
presses

here.
W

ilkie, 551
U

.S. at 550.
T

he
IN

A
’s judicial-review

procedures
alone

constitute
“a

convincing
reason

.
.
.

to
resist

recognizing
a

B
ivens

cause
of action

for
petitioner’s

claim
s

arising
from

his
alleged
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protective
m

easures
to

m
itigate

the
potential

intrusion—
and

even
if

foreign
governm

ents
w

ere
w

illing
to

w
ork

w
ith

the
U

.S.
absent

cx
ante

protection
for

com
m

unica
tions—

decisions
regarding

the
creation

of
causes

of
action

and
any

correspondingly
necessary

protective
procedures

in
this

sensitive
arena

m
ust

rest
w

ith
C

ongress.
“[T

]he
special

needs
of

foreign
affairs

m
ust

stay
[the

courts’]
hand

in
the

creation
of

dam
age

rem
e

dies
against

*
*

foreign
policy

officials
for

allegedly
unconstitutional

treatm
ent

of
foreign

subjects
causing

injury
abroad.”

Sanchez-E
spinoza

v.
R

eagan,
770

F.2d
202,

209
(D

.C
.

C
ir.

1985);
see

also
W

ilson
v.

L
ibby,

535
F.3d

697,
710

(D
.C

.
C

ir.
2008)

(refusing
B

iven8
action

that
“w

ould
inevitably

require
judicial

intrusion
into

m
atters

ofnationalsecurity
and

sensitive
intelligence”).

T
he

Second
C

ircuit
thus

did
not

“err”
in

relying
on

“the
factthatclassified

inform
ation

m
ay

be
im

plicated
by

the
suit.”

P
et.25.

C
ourts

should
notunilaterally

im
ply

a
dam

ages
action

that
w

ould
create

the
risk

of
disclosing

sensitive
national

security
and

foreign
relations

m
ater

ials,m
uch

less
justify

doing
so

based
on

speculation
that

they
can

m
itigate

that
self-created

risk
using

other
judicially

created
“tools.”

IbüL
P

etitioner
cites

no
authority

for
the

proposition
thatitis

error
for

a
courtto

“hesitate”
before

im
plying

a
cause

of
action

in
favor

of
a

foreign
national

in
a

context
that

w
ould

often
entail

discovery
into

and
disclosure

of
classified

inform
ation—

detention
and

torture
in

Syria.”
Pet..A

pp.245a(citation
and

internal
quotation

m
ark

s
o
m

itted
).

P
etitio

n
er

h
im

self
concedes

that
C

on
gress

provided
a

“[sjpecific
[r]em

edy”
forhis

grievances
in

the
INA..

Pet..11.
T

hat“[s]peciflc
[r]e

m
e
d
y
,”

how
ever,sim

ply
does

notinclude
dam

ages.
See

8
U

.S.C
.
§

1252(aX
2X

D
),(aX4),(b)(9).

See
C

ki&
ky,

487
U

S
.

at
424-429

(declining
to

extend
a

B
ivens

rem
edy

w
hen

C
ongress

created
an

adm
inistrative

schem
e

thatdid
not

provide
for

recovery
ofm

oney
dam

ages).

including
“the

ex
ten

t
of

secret
diplom

atic
relation

ships”—
w

ith
potentially

dam
aging

diplom
atic

and
national-security

consequences.
P

et.
A

pp.
39a,

42a-43a.
In

such
a

sensitive
context, “C

ongress
is

the
appropriate

branch
of

governm
ent

to
decide”

w
hether

a
dam

ages
rem

edy
should

lie.
Id.

at 49a.
9

B
.

P
etitioner’s

C
om

plaints
A

bout
T

he
R

easoning
B

elow
P

rovide
N

o
B

asis
F

or
F

urther
R

eview
P

etitioner
asserts

various
com

plaints
about

the
Second

C
ircuit’s

analysis.
B

ut the
im

propriety
of extend

ing
B

ivens
here

is
patent,

and
this

C
ourt

“review
s

judgm
ents,

not
statem

ents
in

opinions.”
C

a’ifo
rn

ia
v.

R
ooney, 483

U
.S. 307,311(1987)

(quoting
B

lack
v. C

utter
L

ab., 351
U

.S. 292,297(1956)).
In

any
event, petitioner’s

criticism
s

lack
m

erit

1.
P

etitioner
claim

s
that the

Second
C

ircuit erred
by

describing
extensions

of
B

ivens
as

the
“rare

exception”
rath

er
than

“the
ordinary

rule.”
P

et.
17.

B
ut extensions

of B
ivens

are
the

exception:
T

his
C

ourt has
“consistently

refused
to

extend
B

ivens
liability

to
any

new
context”

for
m

ore
th

an
30

y
ears.

M
alesko,

534
U

.S.
at

68;
p.

12,
su

p
ra;

see
also

W
ilkie,

551
U

.S.
at

550
(“[I]n

m
ost

in
stan

ces
w

e
have

found
a

B
ivens

rem
edy

unjustified.”).
It

is
petitioner’s

position—
that

B
ivens

dam
ages

claim
s

Petitioner
recognizes

that
C

ongress
is

the
appropriate

forum
,

having
sought investigations

by
and

relief from
C

ongress
itaelf

See
R

endition
to

T
orture

The
C

ase
of

M
aker

A
n
ir

Joint
H

eaving
B

efore
the

Subco,nm
.

on
InV

i
O

rganizations
H

um
an

R
ights

and
O

versightof the
H

. C
om

m
. on

Foreign
A

ffairs
and

the
Subco,nm

. on
the

C
onstitution,

Civil R
ights

and
C

ivil L
iberties

of the
H

.
C

om
m

.
on

the
Judiciary,

110th
C

ong.
(2007).

Petitioner’s
counsel

asked
C

ongress
to

provide
“reparations.”

h
i

at
95

(statem
ent of D

avid
C

ole, E
sq.).

C
ongress

did
notdo

so.
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should
be

the
ordinary

rule—
that

is
“in

sharp
conflict

w
ith

[this
C

ourt’s]B
ivensjurisprudence.”

P
et.20.

Petitioner’s
com

plaintthatthe
Second

C
ircuit“charac

terized
the

‘special
factors’

threshold
as

‘rem
arkably

low
,’”

P
et.

20
(quoting

P
et.

A
pp.

32a),
likew

ise
fails.

In
context,

that
statem

ent
acknow

ledges
that

extensions
of

B
ivens

are
rare.

T
he

preceding
paragraph

articulates
the

governing
standard:

T
he

“special
factors

should
be

substantial
enongh

to
justify

the
absence

o
f
a

dam
ages

rem
edy

for
a

w
rong.”

P
et.

A
pp.

31a-32a
(em

phasis
added).

T
hatstandard,w

hich
the

Second
C

ircuitapplied,
is

co
rrect.
1°2.

P
etitioner

also
urges

that
the

Second
C

ircuit
“erred

in
treating

the
‘context’

ofthis
action

as
‘new

”
so

as
to

necessitate
special-factors

analysis
ofany

so
it

P
et.

21.
B

utpetitioner’s
failure

to
cite

a
single

case
applying

B
ivens

in
rem

otely
analogous

circum
stances—

the
re

m
ovalofan

alien
found

to
be

a
threatto

national
security

resulting
in

alleged
m

istreatm
ent

by
a

foreign
pow

er—
proves

the
context

is
“new

.”
Petitioner’s

ipse
dizit

that
the

relevant
context

is
“torture,”

ü
i

at
22,

deprives
special-factors

analysis
of

m
eaning

(one
could

just
as

easily
call

the
context

“constitutional
violations”).

P
eti

tioner’s
claim

is
not

that
respondents

tortured
him

“them
selves

w
hile

he
w

as
in

their
custody

on
A

m
erican

soil.”
IbüL

it
is

that,
acting

pursuantto
federal

statutes
and

federalpolicy,they
rem

oved
a

Syrian
nationalidenti

fied
as

a
terrorist

to
Syria

after
receiving

assurances

‘°Pedtionersuggests
thatthe

“specialfactors”
threshold

cannotbe
“rem

arkably
low

”
because

there
w

ere
“substantial

dissents”
in

B
iw

ns,
Carlson,

and
D

avis.
Pet.

20.
Those

decades-old
cases,

how
ever,

w
ere

decided
under

a
m

ore
perm

issive
view

of
“im

plying
private

dam
ages

actions”
from

w
hich

this
C

ourt
has

long
since

“reeated
.”

M
aiesko,634

U
.s.at67

&
n2.

from
Syria

that
he

w
ould

notbe
tortured.

See
pp.

8-10,
su

p
ra.

Petitioner’s
effort to

change
the

characteriZ
atiO

n
cannot

elim
inate

the
real-w

orld
foreign-policy

and
national-security

concerns
that

“counsel
hesitation”

w
ith

breathtaking
clarity

in
this

context.
3.

P
etitioner

also
asserts

that
the

Second
C

ircuit
erroneously

took
“[no]

account of countervailing
factors”

in
favor

of
B

ivens.
Pet.

A
pp.

32a.
A

ccording
to

petitioner,
W

ilkie
requires

B
ivens

analysis
to

include
“w

eighing
reasons

for
and

against
the

creation
of

a
new

cau
se

of action, the
w

ay
com

m
on

law
judges

have
alw

ays
done.”

551
U

.S.
at

554.
B

ut
the

“w
eighing”

in
W

ilkie
concerned

w
hether

“it w
ould

be
good

policy”
to

perm
it

a
dam

ages
action

for
the

harm
alleged.

L
ucas, 462

U
.S.

at
390

(em
phasiS

added).
In

W
ilkie, for

exam
ple, the

C
ourt

thought
it

too
difficult

to
“definte]

a
w

orkable
cause

of
action.”

551
U

.S.
at

555.
T

hat
sort

of w
eighing

of
“the

m
erits

of
the

particular
rem

edy”
is

a
com

m
on-law

func
tion.

L
ucas, 462

U
.s. at 880.

B
ut the

focus
of the

“special
factors”

analysis
here

is
not w

hether
a

dam
ages

rem
edy

w
ould

be
good

policy.
It

is
“w

ho
should

decide”
w

hether
to

create
that

rem
edy

in
this

particularly
sensitive

con
text__C

ongress
or

the
courts.

IbicL
(em

phasis
added).

H
ere,

the
Second

C
ircuit

properly
concluded

that
the

foreign-policy
and

national-securitY
im

plications
dictate

that
“C

ongress
is

the
appropriate

branch
of governm

ent”
to

decide
w

hether
a

rem
edy

is
appropriate.

Pet. A
pp. 49a

(em
phasis

added).
P

etitioner
in

essence
asserts

that
the

Second
C

ircuit,
having

found
that

“C
ongress

*
*

*
alone

has
the

in
stitu

tional
com

petence”
to

w
eigh

the
com

peting
policy

arg
u

m
ents

regarding
a

dam
ages

action
in

this
context,

Pet.
A

pp.
9a-lO

a,
should

have
gone

back
to

decide
w

hether
there

are
countervailing

policy
concerns

that w
ould

ju
sti
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fy
forging

ahead
w

ith
a

new
,

judicially
created

rem
edy

an
y
w

ay
, P

et.
15.

T
hat position

has
no

basis
in

logic,m
uch

less
in

W
ilkie.

Petitioner’s
claim

ofconflict w
ith

courtof
appeals

decisions
using

“w
eighing”

language
like

W
iU

cie’s,
P

et.
18

(citin
g

B
agola

v.
K

indt,
131

F.3d
632

(7th
C

ir.
1997);

S
m

ith
v.

U
nited

S
tates,

561
F.3d

1090

(10th
d

r.
2009);

W
il8on

v. L
ibby, 535

F.3d
697

(D
.C

.
dir.

2008)), fails
for

the
sam

e
reason.

In
none

of those
cases

did
the

court
do

w
hat

petitioner
claim

s
the

Second
C

ircuit
should

have
done

here—
w

eigh
the

policy
arg

u
m

ents
in

favor
of

extending
B

ivens
against

special
fac

tors
indicating

thatthe
decision

is
best left to

C
ongress.

In
any

event,
the

Second
C

ircuitheld
that

the
“special

factors
should

be
substantial

enough
to

justify
the

absence
of

a
dam

ages
rem

edy
for

a
w

rong.”
P

et.
A

pp.
31a-32a

(em
phasis

added).
It

thus
did

conduct w
eighing.

G
iven

the
overw

helm
ing

foreign-policy
and

national-
security

concerns
in

this
context,

the
Second

C
ircuit

did
not

err
in

concluding
that

the
concerns

w
ere

indeed
“sufficiently

su
b
stan

tial.”

4.
FinaU

y,
petitioner

contends
the

Second
C

ircuit
erred

in
considering

“foreign
policy

and
national

security

U
rging

a
conflictw

ith
M

itchell
v.

Forsyth,
472

U
s.

511
(1985),

petitioner
asserts

thatthe
Second

C
ircuit “im

perniisslbly
treated

as
a

‘special
factor’

the
fact

that
[petitioner’s]

claim
w

as
brought

‘againstseniorofficials’forim
plem

enting
a

federal‘policy.’”
Pet. 22,

23-34
(quoting

Pet. A
pp. 34a).

B
utthe

Second
C

ircuit did
notrely

on
respondents’

rank
or

pursuit
of

policy
by

them
selves.

It
found

reason
to

hesitate
because

senior
officials

w
ere

im
plem

enting
policy

decisions
in

the
contest

of ‘foreign
policy

and
national

8
e
c
u
rity

,”

arenas
in

w
hich

u
l
y

have
long

been
hesitantto

intrude.’”
Pet.

A
pp.35a

(quoting
Lincoln,508

U
S. at

192).
B

esides,M
itchell

w
as

about
w

hether
the

officers
should

receive
qualified

or
absolute

im
m

unity,
472

U
.&

at
513—

not
w

hether
to

extend
B

ivens
to

a
sensitive

new
context..

concerns”
as

special
factors

because
C

ongress
has,under

the
IN

A
,

“expressly
authorized

courts
to

adjudicate
claim

s
thatthe

executive
is

planning
to

send
an

alien
to

a
country

w
here

he
faces

a
risk

of
torture.”

Pet.
24.

H
e

thus
claim

s
that

a
B

ivens
rem

edy
“w

ould
enforce

federal
foreign

policy,notconflictw
ith

it.”
Id.

at25.
B

utB
ivens

dam
ages

suits
are

very
different

from
the

rem
edy

C
ongress

provided,
see

p.
15,supra,

and
this

C
ourt

long
ago

gave
up

attem
pting

to
“assist”

federal
policy

by
creating

new
causes

of
action

C
ongress

did
not

con
tem

plate.
See

A
lexanderv.Sandoval,

532
U

.S.
2

7
5
,2

8
6

-
287

(2001).
B

esides,
creating

a
dam

ages
action

here
w

ould
defy

C
ongress’s

intent:
T

he
“them

e”
ofthe

IN
A

is
“protecting

the
E

xecutive’s
discretion

from
the

courts,”
R

eno
v.

A
m

erjcan.A
rn

A
n
ti-D

jsc
rjm

jn
n

C
om

m
.,

525
U

.S.471,486
(1999);thatis

w
hy

C
ongress

channeled
actions

challenging
that

discretion
into

a
singular

avenue
of

review
.

T
he

fact
that

C
ongress

provided
review

of
rem

oval
decisions

but
decided

not
to

offer
dam

ages
is

a
“convincing

reason”
this

C
ourt

should
not

create
a

new
dam

ages
rem

edy
here.

S
ee

C
hiicky,487

U
.S.at424-429.

C
.

P
etitioner’s

D
enial-O

f-A
ccess

C
laim

s
D

o
N

ot
S

upportR
eview

P
etitioner

repeatedly
asserts

that
a

B
ivens

dam
ages

rem
edy

for
his

alleged
m

istreatm
ent

in
Syria

(requested
in

C
ounts

II
and

III)
is

necessary
because

respondents
allegedly

“obstructed
[his]

access
to

the
judicial

rem
edy

provided
by

C
ongress

to
prevent

torture,”
i.e.,the

IN
A

’s
review

m
echanism

s.
Pet.

I;
see

also
frI.

at
11-15.

T
hat

denialofaccess,petitioner
claim

s,is
the

“m
ostim

portant
factor

favoring”
B

ivens’
expansion

here.
Id.

at
19.

B
ut

petitioner
asserted

an
access-to-courts

theory
as

a
stan

d
alone

claim
in

C
ountW

ofhis
com

plaint.
A

nd
each

ofthe
courts

below
rejected

that
claim

—
for

m
ultiple

re
w

o
ris.



22
23

T
he

fact
that

the
petition

invokes
a

fact-bound
theory,

discredited
by

all
of

the
courts

below
,

as
the

“m
ost

im
portant

factor
favoring”

creation
of

a
new

B
ivens

action
for

his
rem

oval
an

d
alleged

m
istreatm

ent
by

Syrian
officials

in
Syria,

ibid..;
see

also
id.

at
i,. 11-14,

w
eighs

againstfurtherreview
.

1.
A

s
explained

in
greater

detail
below

,
the

courts
below

properly
rejected

petitioner’s
access-to-courts

claim
because

the
com

plaintfailed
to

allege
the

personal
involvem

entofeach
respondent,as

required
by

T
w

om
bly

and
Iqbal.

See
pp.

31-33,
infra.

P
etitioner

seeks
dam

ages
from

respondents.
B

utnow
here

does
petitioner

explain
w

hy
a

denial-of-access
claim

should
render

respondents
liable

for
dam

ages
for

his
rem

oval,
in

an
otherw

ise
unavailable

B
ivens

action,
w

here
he

did
not

properly
allege

that
respondents

w
ere

responsible
fo

r
that

denial
of

access.
Petitioner,

m
oreover,

refused
an

opportunity
to

re-plead
to

fix
thatdefect.

2.
T

he
district

court
and

the
court

of
appeals

panel,
m

oreover,
both

concluded
that

petitioner’s
denial-of-

access
claim

fails
under

this
C

ourt’s
decision

in
C

h
ris

topher
v.

H
arbury,

536
U

.S.
403

(2002).
H

arbury
held

that,
w

here
a

B
ivens

action
alleges

“the
loss

of
an

opportunity
to

seek
som

e
particular

order
ofrelief,”

the
identity

of
the

underlying
claim

that
w

as
lost

“is
an

elem
ent

that
m

ust
be

described
in

the
com

plaint.”
536

U
.S.at 414,415.

In
this

case,the
com

plaintasserted
that

respondents
“interfered

w
ith

[petitioner’s]
access

to
law

yers
and

the
courts”

such
that

he
could

not
“petition

the
courts

for
redress

ofhis
grievances.”

P
et.A

pp. 471a.
B

ut
petitioner

failed
to

“state
the

underlying
claim

”
he

w
as

prevented
from

asserting.
536

U
.S.

at
417.

T
he

district
courttherefore

gave
petitioner

an
opportunity

to
re-plead

to
“articulate

m
ore

precisely
the

judicial
relief

he
w

as
denied.”

P
et.A

pp.421a,426a.
Petitioner

refused
th

at
opportunity,

electing
to

“stand
on

the
allegations

of
his

original
com

plaint.”
Id.

at
20a;

C
A

.
Spec.

A
pp.

92.
T

he
courtofappeals

panelagreed
thatthe

com
plaintw

as
fatally

deficient
under

H
arbury.

Pet.
A

pp.
264a-265a’
2

P
etitioner

now
here

asserts
those

fact-bound
rulings

w
arrantreview

.

T
he

facts
as

pleaded,
m

oreover,
do

not
m

ake
out

a
denial-of-access

claim
of

any
sort.

B
y

S
eptem

ber
27,

petitioner
w

as
on

notice
he

m
ight

be
rem

oved
to

Syria
and

w
as

served,
on

O
ctober

1,w
ith

a
form

al
notice

that
he

had
five

days
(to

O
ctober

6)
to

respond
or

face
rem

oval.
Pet.A

pp.585a.
P

etitioner
contacted

his
fam

ily
thatsam

e
day;m

etw
ith

a
C

anadian
C

onsulate
represen

tative
on

O
ctober

3;and
m

etw
ith

his
attorney

on
O

ctober
5.

Id.
at

455a456a.
B

ut
his

attorney,
w

ith
full

notice
petitioner

could
be

rem
oved

as
soon

as
O

ctober
6,

never
soughtreliefeither

before
that

deadline
or

anytim
e

after
petitioner’s

rem
oval

on
O

ctober
8.

Id.
at

458a;
sec

8
U

.S.C
.

§
1252(b)(1)

(deadline
for

filing
petition

for
re

view
);

cf.
L

opez
v.

G
onzales,

549
U

.S.
47,

52
n.2

(2006)
(alien

m
ay

apply
for

cancellation
ofrem

oval
after

depor
tation).

3.
Finally,

petitioner’s
theory

m
akes

no
sense.

P
eti

tionernow
here

explainsw
hy

the
claim

thathe
w

as
denied

access
to

the
courts

should
justi1r

giving
him

a
B

ivens
dam

ages
rem

edy
for

the
operative

conduct
alleged

in

O
n

appeal,petitioner
claim

ed
thatrespondents

“com
prom

ised
his

rightto
seek

a
courtorder”

under
the

IN
A

“‘enjoinFing]hisrem
oval

to
aco

u
n
try

th
atw

o
u

1
d

to
r,

as
avolaU

onofF
A

R
R

A
nd

the
[C

A
TJ.’”

Pet..
A

pp.
264a

(quoting
P1.C

A
B

r.34).
B

ut
the

panel
properly

rejected
the

attem
pttore-plead

the
com

plaintin
an

appel
late

brief
T

he
“com

plaintm
akes

no
m

ention
of

FA
R

R
A

,
the

C
A

T,
or the

possibility
ofinjunctive

relief”underthe
IN

A
.

Pet.A
pp.264a.
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C
ounts

II
and

III.
T

he
rem

edy
(if

any)
for

denial
of

access
w

ould
be

a
B

ivens
action

for
the

denial
of

access
itsef—

the
claim

petitioner
briefly

attem
pted

to
assert in

C
ount

JV
—

not
the

creation
of

a
B

ivens
action

to
seek

dam
ages

from
officials

for
alleged

m
istreatm

entabroad.

T
his

C
ourt’s

decision
in

H
arbury

m
akes

that clear.
In

H
arbury,

too,
the

plaintiff
claim

ed
th

at
U

.S.
officials

arranged
for

the
victim

’s
torture

abroad
and

then
thw

arted
access

to
the

courts
to

prevent
it..

T
he

D
.C

.
C

ircuit
rejected

the
claim

that
U

.S.
officials

had
violated

the
Fifth

A
m

endm
ent

by
ordering,

conspiring
in,

and
participating

in
that conduct because

D
ue

Process
claim

s
are

notviable
w

here
the

prim
ary

“conduct at
issue

*
*

*

—
*

torture
[of a

foreign
nationalJ—

occurred
outside

the
U

nited
States.”

H
arb

u
ry

v.
D

eutch,
233

F.3d
596,

603
(D

.C
.

C
ir.

2000).
T

his
C

ourt
review

ed
H

arbury’s
claim

that
federal

officials
violated

the
C

onstitution
by

im
peding

access
to

federal
courts.

B
ut the

C
ourt;

did
not

hold—
as

petitioner
w

ould
have

it—
that

the
denial

of
access

should
perm

it
an

otherw
ise

im
perm

issible
B

ivens
action

for
the

m
istreatm

ent ofan
alien

abroad.
Instead,

the
C

ourt
addressed

w
hether

the
plaintiff

had
stated

a
stand-alone

claim
for

violating
her

right
of

access
to

the
courts

(like
the

one
petitioner asserted

in
C

ount 1V
).

536
U

.S.
at

413.
T

he
courts

below
did

not
err

in
addressing

the
claim

s
in

the
sam

e
m

anner here.
H

arbury, m
oreover,

u
n
d
ersco

res
a

further
reason

for
denying

review
—

other
threshold

issues,
like

qualified
im

m
unity,

preclude
re

lief.
1

3

“R
espondents

are
entitled

to
qualified

im
m

unity
at

the
threshold

unless
the

unconstitutionality
ofthe

alleged
conduct w

as
so

“clearly
established”

that
“it

w
ould

be
clear

to
a

reasonable
officer

that
his

conduct
w

as
unlaw

ful
in

the
situation

he
confronted.”

Saucier
v.

K
atz,

533
U

S.
194, 202

(2001)
(em

phasis
added).

H
ere,

no
clearly

D
.

T
h

resh
o

ld
Ju

risd
ictio

n
al

Issues
M

ake
T

his
C

ase
A

n
U

n
su

itab
le

V
ehicle

T
here

is
yet

another
reason

this
case

is
a

poor
vehicle—

the
unaddressed

ju
risd

ictio
n

al
issues

that
stand

betw
een

this
C

ourt
and

the
B

ivens
issues

petitioner
raises.

B
y

its
term

s,
the

IN
A

deprives
the

courts
of

jurisdiction
over

“any
cause

or
claim

by
or

on
b

eh
alf

of
any

alien
arising

from
the

decision
or

action
by

the
A

ttorney
G

eneral
to

com
m

ence
proceedings,

adjudicate
ca8es,

or
execute

rem
oval

orders
ag

ain
st

any
alien

under
this

chapter,”
“[e]xceptas

provided”
by

the
IN

A
itselL

8
U

.S.C
.

§
1252(g)

(em
phasis

added).
T

he
IN

A
further

provides
that“[j]udicialreview

ofallquestions
oflaw

and
fact,

including
interpretation

and
application

of
constitu

tional
and

statu
to

ry
provisions,

arisin
g

fro
m

any
action

taken
or

proceeding
broughtto

rem
ove

an
alien

from
the

U
n
ited

S
tates

*
*
*

shall
be

available
only

in
judicial

review
of

a
final

order
under

[8
U

.S.C
.

§
1252(d)].”

8
U

.S.C
.

§
1252(b)(9)

(em
phasis

added).
T

hose
provisions

“em
phatically

provide[]
that

federal
courts

lack
jurisdic

tion”
over

suits
seeking

review
of

rem
oval

actions—
including

determ
inations

under
the

C
onvention

A
gainst

established
violation

occurred:
Petitioner

w
as

aU
egedly

injured
abroad,and

this
C

ourthas
m

ade
clearthatthe

D
ue

Process
C

lause
does

not
apply

to
aliens

abroad.
See

U
nited

States
v.

V
erdugo

U
rquidez,494

U
S

.259,269(1990);Johnson
v.Eisentrtzger,339

U
.&

763,
784-785

(1950).
H

arbury
held

that,
even

if
the

alien
claim

s
a

“conspiracy”
in

the
U

.S.to
injure

him
abroad,due

process
stillis

not
violated,

because
the

9ocation
of

the
prim

ary
constitutionally

significant
conduct

at
issue”—

”the
torture”—

.is
dispositive.

233
F.3d

at
604

(em
phasis

added);
see

L
innas

v.
IN

S,
790

F.2d
1024,

1031
(2d

C
ir.1986) (rem

oving
alien

to
foreign

nation
know

ing
he

w
ill

be
unlaw

fully
executed

there
notunconstitutional).

H
arbury

dispels
any

notion
that

there
is

“clearly
established”

law
that

a
supposed

conspiracy
to

subject
an

alien
to

m
istreatm

ent
abroad

violiths
the

Fifth
A

m
endm

ent.



26
27

T
orture

(“C
A

T
”)—

unless
the

claim
s

are
raised

under
the

review
provisions

ofthe
IN

A
itself.

G
ov’t

C
A

.
R

eplace
m

ent B
r.26.

Petitioner’s
B

ivens
claim

s
relating

to
his

m
istreatm

ent
abroad

(C
ounts

II
and

III)
clearly

“aris[e]
from

”
his

rem
oval.

Petitioner’s
theory

is
that

respondents
con

spired
“to

rem
ove

[petitioner]
to

Syria”
for

coercive
interrogation

“in
direct contravention

of the
[C

A
T].”

Pet.
A

pp. 440a
(com

plaint);see
üL

at 466a,468a
(B

ivens
based

on
“deportlation]

*
*

*
to

Syria”);
id.

at
446a

(re
spondents

“failed
to

co
n
sid

er’
*
*

C
A

T”).
Petitioner

thus
“chailenge[sl

[petitioner’s]
rem

oval
and

the
C

A
T

determ
ination

that
he

w
as

not
likely

to
be

tortured
in

Syria.”
G

ov’t
C

.A
.

R
eplacem

ent
B

r.
27.

B
ecause

those
claim

s
arise

from
his

rem
oval and

question
the

validity
of

determ
inations

incorporated
into

the
rem

oval
orders,

8
U

.S.C
.
§

1252(b)(9)
&

(g)
preclude

their
assertio

n
o
u
t

side
the

procedures
established

by
the

IN
A

itself.
Id.

at
27-28;

see
also

Siesoko
v.

R
ocho.,

509
F.3d

947,
950-951

(9th
C

ir. 2007); F
osterv. T

ow
nsley, 243

F.3d
210,214-215

(5th
C

ir. 2001).

T
hat

threshold
jurisdictional

barrier
w

eighs
against

review
w

ith
special

force
here.

N
either

the
decision

below
nor

the
decision

of
any

other
courtof

appeals
has

addressed
w

hether
“the

IN
A

b
ar

defeats
[subject-m

at
ter]

jurisdiction”
over

an
alien’s

B
ivens

claim
in

sim
ilar

circum
stances.

Pet.
A

pp.
2
5
a.

1’
Petitioner

asks
this

T
he

Second
C

ircuit
declined

to
address

jurisdiction
because

“the
case

m
ust

be
dism

issed
at

the
threshold

for
other

reasons.”
Pet..

A
pp.

25a
see

ieL
at

215a-7a.
G

enerally,
courts

m
ust

address
subject-m

atter jurisdiction.
Steel Co. v. Citizens for

a
B

etter Env’t,
523

U
.S. 83,101-102(1998).

This
C

ourt surely
could

not resolve
any

legal
issue

in
petitioner’S

favor
w

ithout
first

deciding
jurisdiction.

SeethitL

C
ourtto

be
the

first.
B

utthis
C

ourtis
“a

courtofreview
,

notof
firstview

.”
C

uiterv.W
ilkinson,544

U
.S.709, 718

n.7
(2005).

“Prudence
*

*
*

dictates
aw

aiting
*
*
*

the
benefito

f’
*

*
low

er
courtopinions

squarely
addressing

the
question.”

Y
eev.C

ity
ofE

scondido,503
U

.S.519,538
(1992).

Petitioner
m

ay
argue

that
he

should
be

able
to

raise
a

claim
“arising

from
”

his
rem

ovalunderB
ivens

b
e

cause
respondents

interfered
w

ith
his

access
to

statutory
rem

edies.
B

ut,
as

explained
above,

the
low

er
courts

rejected
petitioner’s

access-to-courts
claim

on
the

m
erits.

See
pp. 6-8,supra.

A
nd

petitioner
has

neversoughtIN
A

review
(invoking

equitable
tolling

or
otherw

ise).
P

eti
tioner

cannot
rely

on
a

failed
access-to-courts

claim
to

evade
express

jurisdictionallim
its,particularly

w
here

(as
here)

that
fact-bound

access-to-courts
claim

does
not

itselfw
arrantreview

.
II.

R
E

vIE
w

O
F

PE
T

IT
IO

N
E

R
’S

T
V

PA
CLA

IM
Is

U
N

W
ARRANTED

T
he

T
V

PA
creates

a
dam

ages
action

ag
ain

st
anyone

“w
ho,under

actualor
apparentauthority,or

coloroflaw
,

of
any

foreign
nation

‘
“

subjects
an

individual
to

torture.”
28

U
.S.C

.§
1350

note
§ 2(a)(1).

T
he

T
V

P
A

thus
applies

only
to

defendants
acting

under
color

of foreign
law

.
B

ecause
respondents—

U
.S.

officials,
in

U
.S.

gov
erm

nent
buildings,

exercising
authority

pursuant
to

an
A

ct
of

C
ongress

in
pursuit

of
federal

interests—
plainly

w
ere

acting
under

color
of

U
.S.,

not
Syrian,

law
,

the
T

V
PA

claim
sw

ere
properly

dism
issed.

Pet.A
pp.19a.

1.
A

s
the

Second
C

ircuit
observed,

the
“traditional

definition
of

acting
under

color
of

[a
jurisdiction’s]

law
requires

that
the

d
efen

d
an

t”’
have

exercised
pow

er
possessed

by
virtue

of[that]
law

and
m

ade
possible

only
because

the
w

rongdoer
is

clothed
w

ith
the

authority
of

[that]
law

.”
Pet.

A
pp.

17a-18a
(quoting

W
est

v. A
tkins,
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29

487
U

.s.
42,49

(1988))
(som

e
quotation

m
arks

om
itted).

1
5

H
ere,

petitioner
did

not
“adequately

allege
that

the
defendants

possessed
pow

er
under

S
yrian

law
,

and
that

the
offending

actions
(Le., [petitioner’s]

rem
oval

to
S

yria
and

subsequenttorture)
derived

from
an

exercise
ofthat

pow
er,

or
that

defendants
could

not
have

undertaken
th

eir
culpable

actions
absent such

pow
er.”

kL
at

18a.
To

th
e

contrary,
far

from
acting

under
color

of
S

yrian
law

,
respondents

“are
alleged

to
have

acted
under

color
of

federal
[law

],
*

*
*

in
accordance

w
ith

alleged
federal

policies
and

in
pursuit

of
the

aim
s

of
the

federal
governm

ent
in

the
international

context.”
Id.

at
19a

(em
phasis

added);
see

ici
at

444a-448a
4
6
6
a-4

6
9
a.

1
6

P
etitioner

claim
s

the
Second

C
ircuit’s

application
of

“under
color

of law
”

h
ere

“conflicts
w

ith
decisions

ofthis
C

ourt
and

other
courts

of
appeals.”

Pet.
27.

N
ot

so.
E

very
court

to
have

considered
this

issue
has

concluded
that

U
.S.

officials, pursuing
federal

policy,under
federal

statu
tes,

act
under

color
of

U
.S.

rather
than

foreign
law

for
T

V
PA

purposes.
F

or
exam

ple,
in

H
arbury

v.H
ay

den,
444

F
.

Supp.
2d

19,
41-43

(D
.D

.C
.

2006),
aff’d,

522
F

M
413

(D
.C

.
C

ir.
2008),

cerL
denied

129
5.

C
t.

195
(2008),

the
district

court
held

that
C

IA
officers

co
o
p
er

ating
w

ith
the

G
uatem

a]an
m

ffit.ary
acted

u
n
d
er

color
of

U
.S.

law
because

they
w

ere
“w

ithin
the

scope
of

their

W
est involved

an
action

under42
U

.S.C
.11983.

See
487

U
S. at.49.

T
he

TV
PA

’s
legislative

history
suggests

that
“[c]ourts

should
look

to”
cases

decided
under

11983
in

“constrsing
[the

TV
PA

’sl
‘color

of
law

’”
requirem

ent,
H

.R
.

R
ep.

N
o.

102-367,
at

5
(1991),

i.e,
in

deciding
w

hether actionsw
ere

private
or governm

ental.
1
5

S
e
e

Statem
ent

B
y

Pres.
G

eorge
H

.W
.

B
ush

U
pon

Signing
H

.R.
2092,

22
W

eekly
C

om
p.

Pres.
D

oe.
465

(M
ar.

16,
1992)

(“I
do

not
believe

it
is

the
C

ongress’
intent

that [the
TV

PA
]

should
apply

to
U

nited
States

*
law

enforcem
ent operations,w

hich
are

alw
ays

canied
out under the

authority
of the

U
nited

States.”).

em
ploym

ent
serving

the
U

nited
States”

and
“carrying

out
the

policies
and

directives
of

the
C

IA
.”

A
ccord

Schneiderv.K
issinger,310

F.
Supp.2d

251,267
(D

.D
.C

.
2004)

(U
.S. national

secu
rity

adviser
“w

as
m

ostassu
red

ly
acting

pursuantto
U

.S.law
*

*
*

despite
the

factthathis
alleged

foreign
co-conspirators

m
ay

have
been

acting
under

color
of

C
hilean

law
”),

aff’d,
412

F.3d
190

(D
.C

.
C

ir.
2005).

P
etitioner

does
not

point
to

“a
single

case”
holding

“that
a

U
.S.

agent
serving

the
in

terests
of

the
U

nited
States

and
acting

w
ithin

his
or

her
em

ploym
ent

can
be

held
liable

pursuant
to

the
TV

PA
.”

H
ayden,

444
F.Supp.2d

at
4
2
1
7

P
etitioner

claim
s

that
the

standard
applied

below
conflicts

w
ith

this
C

ourt’s
§1983

decisions.
Pet.

26-29.
B

utthe
stan

d
ard

the
Second

C
ircuitapplied—

that, to
act

under
color

of
foreign

law
,

respondents
m

ust
“have

exercised
pow

er
possessed

by
v
irtu

e
of

[that]
law

and
m

ade
possible

only
because

the
w

rongdoer
is

clothed
w

ith
the

authority
of

[that]
law

,”
Pet.A

pp.
17a-18a—

is
a

direct
quote

from
this

C
ourt’s

decision
in

W
estv.A

tkins
(a

§
1983

case).
See

Pet.
A

pp.
17a-18a.

it
is

also
the

“traditionaldefinition
of

acting
under

colorof
*

*
*

law
.”

487
U

.S.
at

49
(em

phasis
added).

P
etitioner

can
point

to
cases

applying
d
ifferen

t
verbal

form
ulae.

B
ut,

as
this

C
o
u
rt

explained
in

B
rentw

ood
A

cadem
y

v.
T

ennessee
Secondary

School
A

thletic
A

ssociation,
531

U
.s.

288
(2001),

th
ere

are
a

“variety”
of

tests,
id.

at
296,

and
the

1
7

T
h
e

only
TV

PA
case

petitioner cites
isA

ldana
v.D

elM
onte

Fre8h
Produce,

N
A

,
Inc.,

416
F.Sd

1242
(11th

C
ir.

2005).
B

ut
the

defendant
there

w
as

a
corporation,

not
a

federal
official

pursuing
federal

policy.
A

s
a

result,
the

only
question

w
as

w
hether

the
plaintiff

bad
alleged

governm
entaction

at
all,

not w
hether

a
U

S.
officialw

as
acting

undercolorofU
.S. orforeign

law
.

See
iii.at 1247-

1249
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propriety
of

any
particular

test
requires

‘norm
ative

judgm
ent”

based
on

context,id.
a
t295.

H
ere,“norm

ative
judgm

ent”
called

forW
est’s

“traditionaltest.”
Petitioner’s

claim
(Pet. 27,29)

that
the

Second
C

ircuit
should

have
applied

a
“w

illful
participation

in
joint

ac
tion”

standard
from

D
ennis

v.
Sparks,

449
U

.S.
24,27

(1980),and
other

cases
is

m
istaken.

T
his

C
ourthas

sin
c
e

“refined”
the

“vague
‘joint

participation’
test”

and
cautioned

thatitis
inappropriate

to
“fall]

back
on”

“gen
eral

language
about

‘joint
participation’

as
a

test”
even

under
§

1983.
S

ullivan
v.A

m
,.

M
frs.

M
uL

Ins.
C

o.,
526

U
.S.

40,
57-58

(1999);
see

also
id.

at
62

(S
ullivan

“cleanled]
up

and
rein[ed]

in”
prior

“‘state
action’

p
re

cedentls]”)
(G

insburg,
J.,

concurring).
A

nd
D

ennis
con

cerned
w

hether
the

defendants,
private

individuals
w

ho
bribed

a
judge,

acted
under

color
of

state
law

.
449

U
.S.

at27-28.
A

s
B

ren2w
ood

explains,the
proper

form
ulation

and
application

of
the

test
is

context-specific.
See

531
U

.S.at296.
D

ennis
thus

did
notpurportto

establish
the

test
governing

the
context

and
question

here—
w

hether
federaL

officials
acting

w
ithin

the
scope

of
their

federal
em

ploym
ent w

ithin
the

U
.S.acted

under
color

offoreign
la

w
1
8A

s
the

district
court

recognized,
state

and
federal

officers
“acti]

under
a

legal
regim

e
established

by
our

constitution
and

our
w

ell-defined
jurisprudence

in
the

dom
estic

arena.”
P

et.
A

pp.
371a.

T
he

law
recognizes

‘
M

oreover,
courts

routinely
require

m
ore

than
“joint

action”
for

finding
that.a

federal
official

acts
under

color
of

state
law

in
the

§
1983

context.
F

or
exam

ple,
In

K
letachka

v.
D

river,
411

F2d
436

(2d
C

fr.
1969),

the
Second

C
ircuit

required
proofthat

the
federal-

officialdefendants
acted

“underthe
controlor influence

ofthe
State

defendants.”
IcL

at449.
H

ere,there
is

no
claim

the
federalofficials

acted
under Syrian

controL

their
reciprocal

authority.
See,

e.g.,
U

nited
S

tates
v.

G
arrett,

172
F

.
A

pp’x
295,

298
(11th

C
ir.

2006);
U

nited
S

tates
v.

Janilc,
723

F
2
d

537,
548

(7th
C

ir.
1983).

T
he

“national
and

S
tate

system
s

are
to

be
regarded

as
O

N
E

W
H

O
L

E
.”

T
he

F
ederalistN

o.82.
B

utthe
U

nited
S

tates
and

foreign
nations—

here,
Syria—

are
in

no
sense

“one
w

hole.”
“T

hus,
it

is
by

no
m

eans
a

sim
ple

m
atter

to
equate

actions
taken

under
the

color
of

state
law

in
the

dom
estic

front
to

conduct
undertaken

under
color

of
foreign

law
.”

Pet.
A

pp.
371a.

P
etitioner

identifies
no

case
thathas

held
thata

U
.S.officialacted

under
color

of
foreign

law
,

m
uch

less
a

decision
that

does
so

in
conflict

w
ith

the
decision

below
.’

9
III.

T
H

E
D

EN
IA

L-O
F-A

ccEss
CL.4nw

(C
ouN

T
IV

)
D

O
ES

N
oT

W
A

RRA
N

T
R

E
vIE

w
Finally,

petitioner
challenges

the
dism

issal
of

his
denial-of-access

claim
(C

ountIV
).

See
Pet.30.

T
hatfact-

bound
claim

w
arrants

no
furtherreview

.
In

Iqbal,
this

C
ourt

held
that

a
plaintiff

asserting
a

B
iven8

claim
“m

ust
plead

that
each

G
overnm

ent-official
defendant,

through
the

official’s
ow

n
individual

actions,
has

violated
the

C
onstitution.”

129
S.

C
t.

at
1948.

T
he

courts
here

agreed
thatpetitioner’s

com
plaintdid

not
do

so:
P

etitioner “faIl[ed]to
specify

culpable
action

taken
by

any
single

defendant,
and

[did]
notallege

the
‘m

eeting
of

the
m

inds’
that

a
plausible

conspiracy
claim

requires.”
Pet.

A
pp.

21a;
see

icL
at

423a.
C

hallenging
that

ruling,
petitioner

recounts
his

allegations
at

length
and

recites

also
claim

sa
conflictw

ith
H

indesv. FD
IC

,137
F.3d

148
(3d

Cir.1998), see
Pet.29,but the

Second
Circuit acknow

ledged
that

H
indes’

conspiracy-based
standard

m
ight

apply
in

som
e

circum
stances.

See
Pet.

App.
18a-19a.

The
court

sim
ply

found
that

petitioner’s
allegationsof conspiracy

cam
e

up
short.

IbüL
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the
inferences

he
w

ants
draw

n.
See

P
et.30-34.

W
hether

petitioner’s
com

plaint
m

eets
Iqbal’s

requirem
ents,

how
ever,

is
precisely

the
sort

of
case-specific

dispute
that

rarely
w

arrants
this

C
ourt’s

review
.

See
G

onzalez
v.

C
rosby,

545
U

.S.
524,

544
n.7

(2005)
(Stevens,

J.,
concurring).

P
etitioner

half-heartedly
asserts

that
the

standards
em

ployed
below

“conflict
w

ith
this

C
ourt’s

decisions”
in

Tw
om

bly
and

IqbaL
P

et.
34.

B
ut

the
Second

C
ircuit specifically

cited
and

applied
both

cases
in

assessing
petitioner’s

pleadings.
See

Pet.
A

pp.
20a.

Petitioner’s
claim

ed
“m

isapplication
of

a
properly

stated
rule

of
law

”
does

not
w

arrant
review

.
S.

C
t.

R
.

10.
Indeed,

having
refused

the
district

court’s
‘invit[ation]

*
*

*
tore-plead

th
e

claim
”

to
cure

the
deficiencies,P

et.
A

pp.
20a,

petitioner
is

ill-positioned
to

dem
and

that
this

C
ourt

give
him

relief
he

could
have

provided
him

self
by

re-pleading.

B
esides,the

courtofappeals’
decision

w
as

correct.
To

give
but

one
exam

ple,
petitioner

now
here

identifies
a
n
y

thing
T

hom
pson

did
to

deny
petitioner

access
to

the
courts.

T
he

sole
concrete

act
petitioner

attributes
to

T
hom

pson
is

the
determ

ination
that

rem
oving

p
eti

tioner—
then

an
adjudicated

m
em

ber
of

al
Q

aeda—
to

C
anada

w
ould

be
“prejudicial

to
the

U
nited

States”
w

ithin
the

m
eaning

of
8

U
.S.C

.
§

1231(b)(2)(C
)(iv)

given
the

porous
5,525-m

ile
U

S
.-C

anadian
border.

See
p
.3

&
n.2,

supra.
B

ut
that

facially
sensible

determ
ination,

w
hich

by
statute

T
hom

pson,
as

acting
A

ttorney
G

eneral,
w

as
required

to
m

ake,
hardly

raises
an

inference
of

conspiracy
to

prevent
access

to
the

courts.
Petitioner’s

rem
aining

allegations
likew

ise
show

only
that

each
re

spondentperform
ed

the
role

he
w

as
supposed

to
p
erfo

rm
underthe

IN
A

.a

Petitioner’s
claim

,m
oreover,

also
fails

for
the

reasons
given

above.
T

w
o

courts
have

recognized
thathis

denial-
of-access

claim
is

fatally
defective

under
H

arbury.
See

pp.
22-23,

supra.;
Pet.

A
pp.

264a-265a,
420a.

A
nd

the
facts

as
pleaded

do
not

m
ake

outa
denial-of-access

claim
in

any
event.

See
p.

23,
supra.

F
urther

review
is

u
n

w
arran

ted
.

C
O

N
C

L
U

SIO
N

T
he

petition
should

be
denied.

W
Petitionererrs

in
claim

ing
(Pet. 82-33)a

conflictbetw
een

the
court

of
appeals’

holding
that

personal
involvem

ent
w

as
not

sufficiently
pleaded

and
Its

“afflrm
[ance

of]the
d
is

tric
t

c
o
u

rt8
c
o

n
c
lu

s
io

n
that

[petitioner]sufficiently
alleged

personaljurisdiction.”
Pet.A

pp.6a-
7a

(em
phasis

added).
For

the
denial-of-access

claim
(C

ountIV),the
district

court
found

personal
jurisdiction

w
as

not
established,

d
is

m
issing

that
count

precisely
because

“the
com

plaint
lacks

the
requisite

am
ount

ofpersonalinvolvem
ent n

eed
ed

*
*

to
establish

personaljurisdiction.”
Id.at 423a.
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