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- To be delivered by hand -
PRE-REMOVAL RISK ASSESSMENT (PRRA) RESULTS

Your PRRA application was reviewed carefuliy to determine whether you would be in danger of torture,
be at risk of persecution, or face a risk 10 your life or a risk of cruel and unusual treatment or punishment
if removed to your country of nationality or habitual residence.

Your PRRA application was rejected on July 25, 2008 for the following reason(s):

Bit has been determined that you would not be subject to risk of persecution, danger of torture, risk to
life or risk of cruel and unusual treatment or punishment if returned to your country of nationality or
habitual residence.

Cvou withdrew your PRRA application in writing on DD MM YYYY

[JYour PRRA application was declared abandcned because you did not report to a hearing on DD MM
YYYY, this after faifing to report to a hearing on DD MM YYYY

TIvour PRRA application was declared abandoned because you departed from Canada.

The removal order against you may now be enforced, The Canada Border Services Agency will provide
you with instructions on how to leave Canada and confirm your departure.

If you do not leave Canada as insiructed, the Canada Border Services Agency will make arrangements {o
enforce your removal from Canada.

Please be advised thal if the removal order against you is or has become a deportation order, you must
obtain writlen authorisation from a Canadian immigration officer if you wish to return to Canada at any
time in the future.

i you would like to receive a copy of the notes of the PRRA officer that reviewed your application, you
may request the notes in person, or by writing to the PRRA office where your application was processed
(see\address a)t the top of the page).

S. Parr
PRRA Officer

ce. file; Geraldine Sadoway & Neil Wilson, Parkdale Community Legal Services, 126 Queen Street West,
Toronto, Ontario, MGK 1L3.
Letter Issued at: NIAGARA FALLS CBSA QOFFICE



PRE-REMOVAL RISK ASSESSMENT (PRRA)

Notes to file

NAME(S): HINZMAN, Jeremy Dean
NGUYEN, Nga Thi
NGUYEN HINZMAN, Liam Liem

FILE/ID: 5359-5558; 5359-5562; 5359-5563

REPRESENTATION: The applicants were assisted in the preparation of their PRRA
application and submissions by Geraldine Sadoway & Neil Wilson,
Parkdale Community Legal Services, 1266 Queen Street West,

Toronto, Ontario, MOK 1L3,

COUNTRY OF NATIONALITY: United States of America
COUNTRY OF FORMER HABITUAL RESIDENCE: United States of America

1. Applicant exciuded from applying for protection under PRRA?

Section 112(1) Immigration and Refu
Applicant is described in subsection 115(1)

zee Protection Act (IRPA)

Applicant is named in a certificate described in subsection 77(1} - that has been
determined to be reasonable by the Federal Court

Section 112(2) IRPA

(d) applicant is the subject of an authority to proceed issued under section 15 of the
Extradition Act

(b applicant has made a claim to refugee protection that has been determined under
paragraph 101{1}(e) to be incligible - safe third coumry provisions

the prescnbed penod has not expued INOPERA TIVE

{c) applicant has not left Canada since > the. apphcatton for protectmn was rejccted and

six months have passed since they left Canada after their claim to refugee protection
(1R B)was determined to be ineligible, abandoned, withdrawn or rejected or their
application for protection (PRRA)was rejected

(d) apphc:'mt left Canada since the rcmova% order came nto force howevet 1css ihan

2. Applicant described in 112(3)?

' - Section 112(3), IRPA _
(a) applmant is determined to be inadmissible on grounds of security (?4(1)), vielaling
human or international rights (35¢2))or organised criminality (37(1)}

{(b) applicant is determined to be inadmissible on grounds of serious eriminality with
respect 10:

+ A conviction in Canada punished by a term oflmpnsonmem of at least two years

3671 {a)), or
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¢ A conviction outside Canada (or an offence that, if committed in Canada, wouid
constitute an offence under an Act of Parliament punishable by a maximum term of ] P
imprisonment of at least 10 years (36(1)(b))

{c) applicant made a claim to refugee protection that was rejected on the basis of section 0 B
F of Article | of the Refugee Convention

(d) applicant is named in a certificate referred to in subsection 77(1) - awairing ] 2
determinarion by the Federal Court

3, Risks Identified by the Applicant

The applicants consist of Jeremy Dean HINZMAN (the principal applicant), Nga Thi NGUYEN
{the female applicant), and Liam Liem NGUYEN HINZMAN (the minor applicant).

In an affidavit dated 31 January 2008, the principal applicant states: "/ came (o Canada to claim
refugee status, fearing that | would be persecuted for my moral and religious beliefs against war.
My refugee claim was unsuccessful, as were judicial review applications to the Federal Court,
and Federal Cowrt of Appeal. My application for leave to appeal to the Supreme Court of
Canada was denied. I remain opposed to the occupation of Irag, and to war in general. [ now
consider myself to be a pacifist, and against all participation in war. 1 still fear that if I am
returned fo my home country that I will be persecuted for my moral and religious beliefs.
Because | have already been denied conscientious objectors status, I would be required 1o lake
part in any offensive operation that my command deemed Justified. I believe that even if I were
required fo participate in a non combatant role, that I would be materially supporting a war that
is both illegal and causing systematic abuses of international humanitarian law. This would be a
violation of my conscience. Since my moral and religious beliefs were previously given no
credence, | am certain they would not be considered if returned to the U.S.”

4. This Section Reserved for Failed Claimants and failed PRRA Applicants

Previous protection decision(s) Date of last decision
Applicant has made a claim for refugee protection that was <1 | [ 16 March 2005
rejected by the IRB? =

Applicant has made a previous application for prglection under n 53
PRRA that has been rejected? . e

T T New evidence (Section 113(a) IRPAY? sl e il

+ Evidence arose after the rejection, or

+ Evidence was not reasonably available, or

¢ The applicant could not reasonably have been expected in the circumstances to
have presented the evidence, at the lime of the rejection

I "No” to all of the above, provide explanation below.

X 0 O
Ao ooz

¢ Isthere new evidence?

If no new evidence, provide any relevant information on country conditions below
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Section 113(a) of the /mmigration and Refugee Protection Act (IRPA) states that:

an applicant whose claim to vefugee protection has been rejected
may present only new evidence that arose after the rejection or was
not reasonably available, or that the applicant could not reasonably
have been expected in the circumstances to have been presented, at
the time of the rejection;’

Section 161(2) of the Immigration and Refugee Protection Regulations (IRPA Regulations)
states:

A person who makes written submissions must identify the evidence
presented that meets the requirements of paragraph 113(a) of the
Act and indicate how that evidence relates to them.”

The applicants have made extensive submissions in support of their PRRA and Humanitarian and
Compassionate (H&C) applications. 1 was also the decision-maker for the applicants” H&C
application. To the extent that the H&C submissions pertain to the applicants” identified risks,
they have been considered in this decision. However, the H&C submissions that do not pertain to
the applicants’ risks have not been considered. As the Federal Court in Kinr® stated that: 7 find
that PRRA officers need not consider humanitarian and compasstonate factors in making their
decisions. There is no discretion afforded 10 a PRRA officer in making a risk assessment. Either
the officer is satisfied that the risk factors afleged exist and are sufficiently serious to grant
protection, or the officer is not satisfied. The PRRA inguiry and decision-making process does
nol take into account factors other than risk.”

5. Common Considerations

| { ( geratio ApQ able to All Protectio ound 0

Nature of the Risk™ =+ 0

¢ The risk identified by applicant is among those described in sections 96 and 97 of
the Immigration and Refugee Protection Act.

>3

¢ The Risk is personal, or

¢ Other individuals in a similar situation share the same risk.
If "ves” in either case, then mark "ves”, If "no™ in both, mark "ne"

State Profection. -5

® =

¢ Therisk is objectively identifiable.

¢ The applicant is unable or, because of the risk alleged, unwilling to avail themself
of state protection

OB oo

= |

Internal Flight Alternative/Country or countries of nationality or habitual -~
residence . T . = s

¢ Therisk is faced by the applicant in every part of the country or countries of
nationality or habitual residence.

&
U

" immigration and Refugee Protection Aer, $.0. 2001, ¢.27.

k] . . o . -

~ Immigration and Refugee Protection Regulations, s. 161(2).

o ~ - S . : . -

" Kim v Canada (Minister of Citizenship and Tmmigration) 2005 FC 437 at para, 70.
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Law of General Application : - : ‘ T . : _
¢ Penalty unlawfully imposed (not mhef ‘ent or inc rfiemm' 10 law f u’ sanctions), or = 0]

¢ Penalty imposed in disregard of accepled international standards
I 7ves” in either case, then mark "ves”, If "no” in both, mark "no"

- Assessment of common considerations

* lf"Yes" 10 all commeoen conslder'nmns continue assessment under "Assessment 01 Risk"
¢ 1 “No” to one or more of the commen considerations, provide explanation below

The Table of Common Considerations has been completed from the perspective of the applicant.
See section 6 for an assessment of risk.

6. Assessment of Risk
Buackground

The applicants arrived in Canada on 03 January 2004 and made claims for refugee protection
based on a well-founded fear of persecution, a risk to life and risk of cruel and wnusual treatment
or punishment, and danger of torture on 16 February 2004, Their claims were heard at an oral
hearing by a panei of the Immigration and Refugee Board (Refugee Protection Division) (RPD)
on 06, 07 and 08 December 2004, The RPD rendered a negative decision on 16 March 2005,
Leave to seek judicial review of the negative RPD decision was granted on 10 November 2005,
and judicial review was subscquently denied by the Federal Court of Canada on 31 March 2006.
The appeal of the Federal Court’s deeision was denied by the Federal Court of Appeal on 30 April
2007, Leave to appcal the Federal Court of Appeal’s decision was denied by the Supreme Court
of Canada on 15 November 2007. The applicants submitted an H&C application, which [ denied
on 22 July 2008.

Prior to cntcrmg, Canada, the principal applicant was a Specialist in Alpha Company, 2™
Battalion, 504" Parachute Infantry Regiment of the 82" Airbome Division of the U.S. Army. He
has been Absent Without Leave (AWOL} since January 2004,

The principal applicant signed his enlistment documents with the U.S. Army on 27 November
2000 and travelled to Fort Benning, Georgia to begin basic training on 17 January 2001, He
enlisted for a period of four years. He states that he enlisted in the Army because of the College
funding that would be provided and to allow for better job prospects. His affidavit states that:
“During my basic training I began to awaken to the realization that the ultimate purpose of a
soldier is to kill. [ grew increasingly disturbed by the conditioning that I and my fellow recruits
were subjected 10" With respect to basic training, the RPD noted that: “This was the beginning
of the self-questioning process that led 1o his application for non-combatant status.”

Following basic training, the principal applicant began three weeks of training at the Airborne
School and received his parachutist badge on 15 June 2001, Approximately one month later, he
received his posting orders for Fort Bragg. He became airborne qualified and continued to
maintain his jump status. He was awarded his Expert [nfantryman’s Badge on 21 September
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2001 and was promoted to Private First Class earlier than average as a result of his positive
performance in the Army. The RPD noted that the principal applicant was one of 15% of 135
soldiers in his company selected for the pre-Ranger course,

The panei noted: “Mr. Hinzman testified that he had been 'kind of living a double life'. On the
one hand, he gave every outward indication to his peers and superiors that he was a ‘soldier’s
soldier'. Imwardly, however, his concerns aboul killing were simmering. He self-questioned
whether he should be proceeding to pre-Ranger school and Ranger school, which he described as
a point of no return. Afier that theve would be no turning back, and he would be living his life as
a lie. At that time, he became aware that the army made provision for personnel to apply for
conscientious objector siatus, in which the options of a complete discharge from the army or
remaining in the army in a non-combatant role were available. He did not share his dilemma
with anyone in the army because the work atmosphere was loaded with machismo. He did tell his
wife, whom he had married on 12 January 2001, and his grandmother, who had been the primary
maternal figure in his life.”

Submissions indicate that the principal applicant’s hesitations about the military became
crystallized in an aversion to killing when he began reading books on Buddhism at Fort Bragg,
The applicants began attending weekly meetings of the Religious Society of Friends (also known
as Quakers) shortly after their wedding in 2001, when the female applicant was pregnant with
their son, Liam (the minor applicant). His affidavit states: “Ir became clear to me that I had
made a profound mistake in joining the infantry. Consequently I look steps to change my
situation white still honouring my commitment 1o the army.”

The applicant applied for conscientious objector status in August 2002 and reguested that he be
granted non-combatant status. He states that he gave the application directly to his company
commander; however, he was informed three months later that his application had never been
received. He resubmitted an application for conscientious objector status on the eve of his
battalion’s deployment to Afghanistan. He states in his affidavit that the timing of his second -
application made: “...it appear on record that I was desperate and opporiunistic to avoid
deployment, and not that 1 had deeply felt moral aversions to war.”

In accordance with Army Regulation 600-43, a hearing was held in relation to the principal
applicant’s application. The hearing was conducted in Afghanistan on 02 April 2003,
Submissions indicate that the principal applicant was assigned to menial kitchen duties while in
Afghanistan, The investigating officer submitied his findings, conclusions and recommendations
on 29 April 2003, As noted by the RPD, the report contained the following information:
»  “a) The applicant sincerely opposes war on philosophical, societal and intellectual
levels, )
o b} The applicant truly feels that he could not perform an offensive combat operation,
but feels that he could perform defensive operations, and
e ¢ The applicant’s wife had recently given birth to the applicant’s son during the same
fime frame as when this unit found that they were headed 1o Afghanistan in support of
OFEF [Operation Enduring Freedom). The applicant subsequently submitted the
application for reclassification. ™
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The investigating officer concluded that the principal applicant was using the conscientious
objector regulation to get out of the infantry and that his beliefs were not congruent with the
definition of conscientious objector outlined in the regulation. Specifically, the report stated:
“He is not willing to conduct offensive operations as a combatant, but he is willing to conduct
defensive operations as a combatant... He clearly stated ‘it would be his duty fo defend his
airfield if it were attacked.” He is willing to defend a military installation as part of his duty. If
he is willing to fight and defend against the enemy, he cannot choose when or where.”

The principal applicant continued his assigned duties in Afghanistan and resumed his regular
infantryman duties when he returned to Fort Bragg in J uly 2003. He did not exercise any of his
appeal rights within the military chain of command or through the outside court system with
respect to the negative conscientious objector decision. He states in his affidavit that: “After my
application was rejected I resigned myself to continue my term of service, Contrary to what my
unit wanted o believe, my convictions regarding war did not suddenly evaporate.”

The principal applicant received notification that his battalion was to be deployed to Iraq in mid-
Janvary 2004. He states in his affidavit that: “/ was aware that a soldier had a duty lo refuse to
Jollow a manifestly unlawful order. It is my view that since the military occupation of lrag is
without legal underpinnings, I would have been a criminal if [ were to take part init, 1 remain
opposed to the occupation of Irag, and to war in general. I now consider inyself to be a pacifist,
and against all participation in war.”

The RPD noted that the principal applicant decided that he was not going to Iraq and only
discussed his decision with his wife. They discussed two options: the first was to refuse the
orders of his command and take the repercussions under the Uniform Code of Military Justice
(UCMI); the second option was to go AWOL to Canada. The applicants arrived in Canada on 03
January 2004,

The RPD found that the applicants were not Convention refugees or persons in need of
protection, In part, the panel found that the court martial process that would apply to the principal
applicant: “...reveals a sophisticated military judicial system that respects the rights of the
service person, guarantees appellate review and a limited access to the US Supreme Court.”
Further, the panel noted that the UCMJ is a law of general application and that the principal
applicant had not discharged the onus of showing that the law was inherently, or for another
reason, persecutory in relation to a Convention ground. The RPD continued its discussion of state
protection by finding that the principal applicant had brought forward no evidence to support that
he would not be afforded full protection of the faw and that US military law has regulations in
place to provide for conscientious objector status. The principat applicant availed himself of this
process; however, the panel found that he did not provide sufficient evidence to establish that he
was, of would be, denied due process or treated differently were he to return to US and be court- -
martialled. In conclusion, the panel stated: “7 find that My. Hinzman has not rebutted the
presumption that the US sysiem of military justice, including court-martiailing, is fair and
independent, nor has he established any persecutory intent toward him on the part of enforcement
officials, prosecutors or judges within the US mifitary justice system.”
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The RPD then considered whether the principal applicant met the definition of a refugee based on
conscientious objection as described in the United Nations High Commissioner for Refugees
(UNHCR) ‘Handbook on Procedures and Criteria for Determining Refugee Status’ (the
“Handbook’). The panel concluded that he was not a conscientious objector because he was not
opposed to war in any form, or to the bearing of arms in all circumstances due to his genuine
potitical, religious or moral convictions, or to valid reasons of conscience. The panel also noted
his failure to pursue an appeal of his conscientious objector application, or to make a new
application, or to make a request to delay the hearing until he returned to the United States. The
RPD stated: “As a result, punishment that he may receive under the UCMJ as a consequence of
his decision to desert is not inherently persecutory.”

The RPD also considered whether the principal applicant’s deployment to Iraq was condemned by
the international community as contrary to basic rules of human conduct, and therefore, any
punishment for desertion should be regarded as persecution, as outlined in paragraph 171 of the
Handbook. The panel concluded he had failed to established that he would have engaged, been
associated with, or complicit in military action condemned by the international community.
Specitically, they stated: “He has not shown that the US has, either as a matter of deliberate
policy or official indifference, required or allowed its combatants fo engage in widespread
actions in violation of humanitarian law.”

Overall, the RPD concluded that: “I find, on a balance of probabilities, that, were Mr. Hinzman
to return to the US, he wordd be court-martialled, Sound to have breached the article respecting
desertion, would be sentenced to a term aof one to five years imprisonment, would forfeit his pay
and be dishonourably discharged. I find that Mr. Hinzman has failed to establish that a sentence
for desertion that inchided imprisonment for a term of one to five years would be
persecutory.. Nor has Mr. Hinzman established that this would constitue a disproportionately
severe punishment for desertion, such that it amounts to cruel and unusual punishment.”

The applicants were granted leave to seek judicial review of the negative RPD decision to the
Federal Court of Canada.® A central issue before the Court was the panel’s interpretation and
application of paragraph 171 of the Handbook. The applicants argued that the RPD erred in
excluding evidence of the Iraq war’s illegality as irrelevant to the refugee claims and that the
panel erred in their finding that the applicants had not established that the violations of
international humanitarian law arc systemic. The Court rejected all of the applicants’ claims and
found the RPD’s decision that the applicants had not rebutted the presumption of state protection
was appropriate. The Court also certified the tollowing question: “When dealing with a refugee
claim advanced by a mere foot soldier, is the question whether a given conflict may be unlawful
i international law relevant to the determination which must be muade by the Refugee Division
under paragraph 171 of the UNHCR Handbool’™

The Federal Court’s decision was appealed to the Federal Court of Appeat.” The Court declined
1o answer the certified question as it found that the applicants failed to first satisfy the court that
they sought, but were unable to obtain, protection from their home state, or that their home state

 Hinzman v. Canada (Minister of Citizenship and Immigrarion), 2006 FC 420.
& . ps, . c e . . . -
Y Hinzman v, The Minister of Citizenship and Immigration, 2007 FCA 171,
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could not be expected to provide protection. “/n conclusion, the appeilants have failed 1o satisfy
the fundamental requirement in refugee law that claimants seck protection from their home siate
before going abroad to obtain protection through the refugee system. Several protective
mechanisms are potentiaily available to the appellants in the United States. Because the
appellants have not adequately attempied (o access these protections, however, it is impossible
Jor a Canadian court or tribunal to assess the availability of protection in the United States.™

With respect to the RPD’s opinion that the principal applicant would be imprisoned for desertion
if returned to the United States, the Federal Court of Appeal found that the panel’s opinion could
not be relied on, The Court found that the RPD failed to make reference fo the critical statistic
that most deserters have not been imprisoned, and therefore, the panel did not consider all of the
important evidence. Statistics indicate that approximately 94% of deserters from the US Army
have not faced prosecution and imprisonment, but have been released from the military with a
less-than-honourable discharge. Leave to appeal the Federal Court of Appeal’s decision was
denied by the Supreme Court of Canada.

DELEGATED AUTHORITY

As a PRRA Officer, it is important to note that my delegated authority is limited to rendering a
decision as to whether the applicants meet the definition of Convention refugees or persons in
need of protection under sections 96 and 97 of the IRPA. | do not have the authority to make
findings with respect to the legality of the war jn Iraq or to comment on the foreign policy of the
United States government.

I'am aware that a motion was passed in the Canadian House of Commons on 03 June 2008
stating: “7he Committee [The Standing Committee on Citizenship and Immigration] recommends
that the government immediately implement a program to allow conscientious objectors and their
immediate family members (partners and dependents), who have refused or lefi military service
related to a war not sanctioned by the United Nations and do not have a criminal record, to apply
Jor permanent resident status and remain in Canada; and that the government should
immediately cease any removal or deportation actions that may have already commenced against
such individuals”" This motion was introduced by the New Democratic Party, an opposition
political party in Canada. Although the motion was supported by all three opposition parties, it is
not binding on the Canadian government. As of the date of this decision, the motion has not been
adopted as law, or immigration policy, in Canada.

Fhave reviewed the RPD decision and reasons, the applicants’ PRRA and H&C applications and
submissions, the Federal Court and Federal Court of Appeal decisions, the applicants’ Personal

¢ Ibid. at para 62,

? Hangard Debates (Number 194), 39" Parliament, 2" Session (paras. 1510-1515),
<hllp:_f’/wwwlpari.gc.ca/l-iousc}’ublicalions/Pubiicati{)n.aspx'?LanguagezE&Modeu P& Park=39&Ses=2&Docld=3543
213> also see: Hansard Debates (Number 101), 39" Parliament, 2™ Session (paras. 1010-1310), 29 May 2008,
<h[lp:.f'f'wwwz.parl.gc.ca,’l-{ousei’ublicalionsﬁPublicalion.aspx? Language=E&Mode= | &Parl=39&Ses=2&Docld=3529
225>,
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Information Forms (PI¥s), and country documentation, legislation and jurisprudence obtained
through independent research. Risk by definition is forward-looking; as a result, [ look to the
most current, publicly available documentary evidence regarding country conditions and human
rights in United States in order to make a determination regarding risk. Based on the evidence
before me, the applicants have not met the burden of providing clear and convincing evidence that
they are unable or unwiltling to avail themselves of state protection in the United States.

The Federal Court in Perez stated that: “If is well-established that « PRRA is not intended to be
an appeal of a decision of the RPD. The decision of the RPD is to be considered as final with
respect to the issue of protection under s. 96 or s. 97 of the IRPA, subject only 1o the possibility
that new evidence demonstrates that the applicant would be exposed (o a new, different or
additional risk that could not have been contemplated at the time of the RPD decision.”™ While
not bound by the RPD’s decision, documentary evidence does not indicate a material change in
country conditions such that the availability of state protection has deteriorated since the RPD or
Federal Court of Appeal decision.

The risks put forward by the applicants are substantively the same as those that were heard and
assessed by the RPD. However, the applicants’ submissions include evidence that counsel states:
*.are the new, or reasonably not available, pieces of evidence relied upon in these
submissions.” In addition, counsel notes that: “The point of a PRRA is not to re-litigate a
negative decision of the IRB and/or negative decisions by the Federal Courts. However, this
does not mean that the grounds for a PRRA cannot be the same as the grounds for the initial
claim for refugee status.” As the majority of evidence presented in the applicants” PRRA
submissions post-date the RPD decision, and includes information that is significant to the
applicants’ identified risks,’ it has been considered in this PRRA assessment.

For purposes of clarity, the following analysis has been divided into sections discussing two
areas ol Common Considerations applicable to both sections 96 and 97 of the IRPA: Law of
General Application; and State Protection. However, as these considerations are necessarily
related, some elements of the analysis overlap. As a result, the division of the analysis should be
interpreted as being cumulative rather than mutually exclusive.

Law of General Application

The UCMIJ includes several sections which are applicabie to soldiers who are voluntarily absent
from their military unit. Desertion, the most serious of these types of offences, is discussed in
Article 85, Articles 86 and 87 outline the offence and punishment for being Absent Without
Leave and Missing Movement respectively.'® The punishment for these offences varies greatly,
including punishiment by death for desertion or attempt to desert in time of war. Although the
principal applicant’s affidavit indicates that the death penalty is the maximum punishment for
desertion, his submissions specifically refer to being imprisoned for desertion and receiving a
harsher sentence than other deserters in similar circumstances.

f Perez v, Minister of Citizenship and Immigrarion (2006 FC 1380,
" See Raza v. The Minister of Citizenship and Immigration, 2006 FC 1385 at para. 22.
Y Iniferm Code of Military Justice, Articles 85-87.
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The RPD found there to be Jess than a mere possibility that the principal applicant would receive
the death penalty if retumed to the United States. The panel noted: “Counsel for the claimants
acknowledges, in his reply to the Minister’s submissions, that the claimants have not met the
burden of establishing that the degree of the risk of the imposition of the death penalty on Mr.
Hinzman for desertion is more likely than not” Submissions provided in support of the
applicants” PRRA application have not countered this finding of the RPD and, for the reasons that
follow, 1 find it objectively unreasonable to conciude that the principal applicant would face the
death penalty if court-martialled upon his return to the United States, As directed by the Federal
Court of Appeal, | am not relying on the RP{’s finding with respect to the likely punishment that
the principal applicant would receive if court-martiaifed upon his return to the United States.'!

The Federal Court of Appeal referred to statistics presented by Crown counsel, for which the
applicants” counsel could not provide contrary evidence: “Sravistics adduced by the Crown
Indicate that approximately 94% of deserters from the U.S. Army have not faced prosecution and
imprisonment, but have merely been dealt with administratively by being released from the
military with a less-than-honourable discharge. Arguably, the chance of receiving an
adminisirative discharge will be even higher for those who attempt to negotiate a discharge
before deserting their units.”'? In addition, I note that the fast time the death penalty was imposed
on a U.S. soldier was in 1945, and prior to that, was during the civil war.'? The applicants have
made submissions which argue that the principal applicant will receive a harsher prison sentence
than other soldiers in similar circumstances because of the high-profile nature of his case and his
public speeches in opposition to the war in Irag.

Counsel’s submissions argue that a law of general application can be applied in a persecutory
manner: "/t is therefore necessary to show that Mr. Hinzman would, on a balance of
probabilities, experience differential treatmeni by the United States Army, specifically because of
his political opinion with respect to the war in Irag and that the laws of general application to
military personnel, under the UMCJ, namely the rules for court-martial proceedings or the
punishments for AWOL or desertion contained therein, would be applied in a persecutory manner
10 Mr. Hinzman, It is submitted that if Mr. Hinzman is retirned to the United Stares and
subjected to court-martial proceedings, that he will be treated differently and more harshly
because of his religious belief and political opinion and his decision 1o speak out publicly
regarding this opinion.”

In support of this assertion, submissions include affidavits and letters from U.S, soldiers who
believe they were treated differently and subjected to harsher treatment because of their decisions
to publicly voice their opinions with respect to the war in Iraq. These submissions indicate that
the soldiers were convicted of varying offences, including unauthorized absence, desertion and
missing movement. They received prison sentences ranging from 6 tol5 months, demotions,

" Supra, note 5 at para. 61,

" Ibid. at para. 58.

¥ Seer The New York Times, ‘Pvi. Eddie Slovik’s Remains Are Found in San Francisco (11 July 1987,
<hup/fquery.nytimes.con/gst/fullpage himl7res=SBODE4ADY | 53CFO32A25754C0A06 19482602 also see the
applicants” RPD decision.
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forfeiture of pay, fines, and bad conduct discharges. Counsel’s submissions note that some of
these soldiers had submitted conscientious objector applications that were not processed, Further,
submissions state that these soldiers’ circumstlances support that the principal applicant will be
subjected 1o a court-martial proceeding and receive a harsher punishment than others who have
committed similar offences, For the following reasons, I find that objective evidence does not
support that the principal applicant will be subjected to persecutory punishment shouid he be
charged and convicted in a court-martial proceeding upon his return to the United States.

1 accept that the affidavits and letters provided by the applicants recounting the first-hand
experiences of certain U.S. soldiers demonstrate that the U.S. military does, in some
circumstances, prosecute soidiers for being AWOL, desertion, and missing movement. However,
I do not find that this evidence supports that the principal applicant will suffer punishment
amounting to persecution should he be charged and convicted. The specific affidavits and letters
submitted by counsel al} indicate that where soldiers were charged with an offence, they were
afforded due process in the form of a court-martial proceeding. 1 note that the letter from Monica
Benderman to the Honorable Supreme Court Justices, dated 13 November 2007, indicates that her
husband’s first court-martial proceeding was dismissed when the judge ruled that the
investigating officer had shown implied bias. She also notes that as of the date of the letter, his
case was on appeal at the military court fevel, In addition, I note that, unlike some of these
soldiers, the principal applicant’s conscientious objector application was processed by the U.S.
Army and he did receive a hearing as prescribed by the regulations. There are avenues of appeal
available (o seldiers who are dissatisfied with the outcome of their conscientious abjector
application, however, the principal applicant chose not to exhaust these avenues. The principal
applicant’s past treatment indicates that he has received due process within the military justice
system and evidence does not support that he would not receive due process in the future.

As noted by the Federal Court of Appeal: “Although the United States, like other countries, has
enacted provisions to punish deserters, it has also established a comprehensive scheme complete
with abundant procedural safeguards for administering these provisions justiy.™? 1 is
recognized that sentences imposed for any offences in democratic countries will vary depending
on the individual circumstances of the case; it is also recognized that public opinion on these
differing sentences will also vary. Nevertheless, the discretion afforded judges, including in
court-martial proceedings, is an inherent component of an independent judiciary, untess it can be
shown that the discretion has been applied in violation of the principles of natural justice, or
imposed in disregard of accepted interational standards. The possible punishments for the
soldiers referred to in the applicants’ submissions ranged from such punishiment as a court-martial
may direct, up lo punishment by death."> Evidence does not support that the sentences imposed
on the soldiers were disproportionately harsh because of their public opposition to the war in [rag,
or in disregard of accepted international standards. 1 have been provided with insufficient
evidence to conclude that the UCMI will be applied in a more severe manner against the principal
applicant because of his personal circumstances.

" Supra, note 5 at para, 47.
B Supra, note 10,
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It is important to note that the possibility of prosecution under a law of general application is not,
in and of itself, sufficient evidence that an applicant has a well-founded fear of persecution, The
PRRA application is not an avenue to circumvent lawful and legitimate prosecutions commenced
by a democratic country. There s a warrant for the arrest of the principal applicant for military
desertion, however, evidence does not indicate that he has been charged with an offence in the
United States. Nevertheless, accepting the applicants’ submissions that he will face charges and
prosecution upon his return to the United States, documentary evidence, and evidence personal to
the principal applicant, indicates that he will be afforded due process and that state protection is
available for his recourse. As a result, 1 find that the evidence does not support that the principal
applicant would not receive due process if charged with being AWOL, desertion, or missing
movement upen his return to the United States.

[ recognize that the United States has been criticized by domestic, international and human si ghts
organizations for, among other things, its detention of prisoners at Guantanamo Bay, military
abuses such as the Abu Ghraib prison occurtences, interrogation techniques, and the death
penalty. However, documentary evidence supports that the government is making serious efforts
to address deficiencies in the system and to protect its citizens generally. For example,
submissions made by the applicants include several news articles describing abuses by U.S.
soldiers against Tragi civilians; however, the articles also outline the convictions and sentences
imposed on the soldiers for their crimes. In addition, [ note that the applicants’ submissions
indicate that United Nations Committee Against Torture and Human Rights Committee describe
the positive aspects of certain commitments made by the United States in the areas of torture and
human rights abuses. The Federal Court of Appeal in Villafranca stated that: “No government
that makes any claim to democratic values or protection of human rights can guarantee the
protection of all of its citizens at all times. Thus, it is not enough for a claimant merely to show
that his go?’(emmem has not always been effective at proteciing persons in his particular
situation.™”

Non-Judicial Punishment

The applicants also submit that the non-judicial punishment that the principal applicant would
face upon returing te the United States places him at risk of cruel and unusual treatment or
punishment. Specificaily, counsel refers to excerpts of Army Regulation 27-10 included in the
applicants’ PRRA submissions and paraphrases: “...a commander is given the authority fo
impose any non-judicial punishment that he or she deems appropriate upon a soldier under his or
ker command.”

laccept that Army Regulation 27-10 provides for the imposition of non-judicial punishment by
commanders on commissioned officers, warrant officers, and other military personnel of a
commander’s command.'”’ However, 1 do not find that the existence of the regulation, in and of
itself, demonstrates that it will be applied towards the principal applicant in a manner that
amounts to cruel and unusual treatment or punishment.

’f‘ Minister of Employment and Imnrigration v. Yillafrenca (1992) (F.C.A., Case No. A-69-90).
'"See: Chapter 3 of U.S. Ammy Regulation 27-10, ‘Legal Services Mililary Justice, unclassified (effective 16
Becember 20053, <hitp:/iwww fas.org/im/doddivarmy/ar2 7-10.paf>.
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The excerpts included in the applicants’ submissions contain a small portion of the 22 pages of
the regulation that pertain to non-judicial punishment, 1 note that the regulation provides for
maximum punishments that can be imposed by specific grades of officers against enlisted
members, and commissioned and warrant officers. The regulation also outlines the circurnstances
under which non-judicial punishment may or should be imposed, and direction with respect to the
personal exercise of discretion. 1 also note that the regulation contains appeal rights and,
specifically, section 3-31 of the regulation provides that: “Al appeals will be made on DA Form
2627 or DA Form 2627-1 and forwarded through the imposing commander or successor-in-

command, when applicable. to the superior authority. The superior authority will act on the
appeal uniess otherwise directed by competent authority, The Soldier may attach documents to
the appeal for consideration. A Soldier is not reguired to state reasons for the Soldier’s appeal,;
however, the Soldier may do so. For example, the person may state the following in the appeal:

a. Based on the evidence the Soldier does not believe the Soldier is guilty.

b. The punishment imposed is excessive, or that a certain punishment should be

mitigated or suspended, (emphasis added).”'?

The principal applicant’s affidavit indicates that he fears he will suffer arbitrary and crucl and
unusual punishment in the form of non-judicial punishment. Submissions do not indicate that he
has experienced such treatment in the past; however, submissions include an affidavit of Christian
IKjar, a former member of the Marine Corps who sought refugee status in Canada. His affidavit
describes incidents of non-judicial punishment and the applicants state that the principal
applicant’s punishment would far exceed Mr. Kjar’s treatment because of the principal
applicant’s notoricty and public stand against the accupation of Iraq. 1 do not find this conclusion
to be supported by the evidence.

Admittedly, Mr. Kjar’s affidavit describes humiliating and physically difficult forms of non-
judicial punishments. However, I note that, unlike the principal applicant, Mr. Kjar did not file a
conscientious objector application. Additionally, | note that the affidavit does not indicate that
Mr. Kjar exercised any of his rights under Army Regulation 27-10 with respect to non-judicial
punishiment. As a result, it is difficuit to consider this affidavit 10 be objective evidence as it
provides a one-sided account of incidents that are not substantiated by any formal complaint
process or corroborated by objective sources. ! find that this affidavit is insufficient to lead me to
conclude that the principal applicant would be subject to non-judicial punishment upon his return
to the United States that would amount to cruel and unusual treatment or punishment because of
the high-profile nature of his case. Regardless, I find the authority of commanders under Army
Regulation 27-10 to impose non-judicial punishment to be a law of gencral application under
which the principal applicant would be afforded due process, should it be improperly imposed.

Stare Protection

ra - . g . . .
Ihe Supreme Court of Canada in Weard'” held that there is a presumption that nations are capable
of protecting their citizens. This presumption is only rebutted if clear and convincing evidence is

M Ibid. at section 331 )
M Ward v, duormey General of Canada, [1993] 2 S.C.R_ 689, 1993 Canlll 105 (S.C.C.) [cited to CanL]l],
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presented regarding a state’s inability or unwillingness to provide protection. The burden rests
with the applicants to demonstrate that they sought state protection. This burden is proportional
to the level of democracy in the state; the more democratic the state in question, the more the
applicants must do to exhaust the avenues available to them 2 Where the state has political and
judicial institutions that are capable of protecting its citizens, the refusal of certain police officers
to take action does not itseif render state protection unavailable,”’

As noted by the Federal Court of Appeal, and supported by documentary evidence: “The United
States is a democratic country with a system of checks and balances among its ihree branches of
government, including an independent judiciary and constitutional guarantees of due process.
The appellants therefore bear a heavy burden in attempting to rebui the presumpiion that the
United States is capable of protecting them and would be required to prove that they exhausted
all the domestic avenues available to them without success before claiming refugee status in
Cenada.™*

The United States is an independent, democratic, federal republic that was established under a
constitution adopted 04 March 1789.% Freedom House assessed a score of' | for political rights
and civil liberties in the United States.® Freedom House reports: “The United States is an
electoral democracy with a bicameral federal legislature .. All national legislators are elected
directly by the vorters in the districts or states they represent. The president and vice president
are elected for four-year terms. By constitutional provision, the president is limited 1o two terms
in office.™ The same report notes that the government has three coequal centers of power-
execulive, legislative, and judicial branches. In addition, many powers rest with the state
governments. The federal government has a high degree of transparency, including a substantial
number of auditing and investigative agencies which function independently of party influence.
The United States has 2 free, diverse, and constitutionally protected press. The law guarantecs
trade unions the right to organize and engage in collective bargaining. Judicial independence is
respected.

With respect to retigious freedom, Freedom House reports: “The United States has a long
tradition of religious freedom. Adherents of practically every major religious denomination, as
well as many smaller groupings, can be found throughout the couniry, and both religious belief
and religious service attendance is high**

State protection in the United States can be accessed in numerous ways. Law enforcement is
divided between federal, state and local levels. Individuals are free to approach any, or all, levels

*See NK. v. Canada (Minister of Citizenship and Immigration) [1996) F.C.J. No. 1376 (F.C.A: also sec ibid
* 1bid.

= Supra, note 5 at para. 46,

2 Banks, A.S.. T.C. Muller & W.R, Overstreet, *Political Handbook of the World: 2005-2006", (CQ Press),

# “Fach country and territory covered in the survey is assigned lwo numerical ratings-- one for political rights and
one for civil liberties--on a scale of | 107; a rating of I indicates the highest degree of freedom and 7 the Jeass
amount of freedom.”, Freedom House, ‘Freedom in the World Frequently Asked Questions’,
<hllp:/."www.freed(}mhousc.Grg:’lcmpiate.cﬁ'm?pageZE77>.

* Freedom House, ‘Freedom in the World — United States of America 2007y,
<2hrlp:f‘/ww\a-'.{reed{)mlmuse.orgftemplale.cfzn?pageﬂ2&countryz':’?,98&yea¢2{)07>.

* Ihid

PRRA-ENG ' 14



Notes to file

of law enforcement. With respeet to police officers that act contrary to their mandate, | note that
, P, . . L P

there are several courses of redress such as: the American Civil Liberties Union,” Civilian

Complaint Review Boards, and Amnesty International 2*

Apart from the civilian justice system, the United States has a comprehensive and sophisticated
military justice system. Specificaily, I note that the U S, military justice system provides the
following avenues for those who object to military service: Army Regulation 600-43,

L establishes uniform standards for processing conscientious objector applications during
mobilization™"; Department of Defense ~Instruction Number 1300.06, “.. provides policy on
uniform Dob) procedures governing conscientious objectors and processing reguests for
discharge based on conscientious objection™; and appellate review rights and limited access to
the U.S. Supreme Court under the UCMJ and the Manual for Courts-Martial The principal
applicant availed himself of some of these avenues prior to seeking international protection,
however, he did not exhaust all avenues available to him.

Counsel notes that the Federal Court of Appeal was not presented with evidence on the issuc of
state protection, and was therefore not privy to evidence that adequatce state protection for the
political belicfs of military personnel opposed to the war in Iraq is not available in the United
Slates. Further: “I1 is submitted that the new evidence available in Mr. Hinzman s PRRA
application clearly demonstrates that state protection would be wnavailable to Mr. Hinzman if
returned (o the United States. The evidence also demonstrates that the protections apparently
available to persons in Mr. Hinzman’s circumstances are ilusory and ineffective.” In addition,
counscel notes that: “Since Mr. Hinzman's RPD hearing, his aversion to war has intensified. Mr.
Hinzman now believes himself 'to be a pacifist, and against all participation in war’ >

The principal applicant states that his first conscientious objector application was not processed
by the Army when it was submitted in August 2002. He submitted a second application later that
same year prior to being deployed to Afghanistan, The principal applicant states that the timing
of the second application gave the appearance that he wanted to avoid the deployment, rather
than sincerely objecting to war, Nevertheless, his application was processed, inclading a hearing
which was conducted in April 2003. The principal applicant had the option of requesting a
deferral of the proceedings until he returned to the United States; he did not exercise this option,
nor did he appeal the negative finding of the investigating officer.

Section 2-9 of Army Regulation 600-43 provides that a second and later formal application for
conscientious objector status may be submitted and considered if: “(1) They are not based upon
substantially the same grounds, or (2} They are not supported by substantially the same

f Seer “The American Civil Liberties Union - Police Practices’, <htip:#www,aclu.org/molice/index. htmls,
¥ Amnesty International, *United States of America - Report 2007,

<hup:/ithereport amnesty.org/eng/Regions/ Americas/United-States-o - Americas.

T US. Army Reguiation 600-43, *Personnel-General: Conscientious Objection’, unclassified (effective 2|
September 2006), <hup://www. fas.org/irp/doddirrarmy/ar600-43 pdfs.

U, Department of Defense, “Instruction Number 1300.06° (May 5, 2007),
<hup:www.diic.mil/whs/directivesicorresipd{y | J0006p.pdfs.

M See: Chapter XTT - Appeals and Review. Manual for Courts-Martial Untted States (2008 Edition).
<h(tpz;"‘u-ww.jag.na\«'ymilfdocumcnls.-"mcnﬁ008‘pdb.
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evidence, as a previously disapproved application.””? Submissions indicate that the principal
applicant’s conscientious objector application requested that he be granted non-combatant status,
Sectien 3.1.2 of Department of Defense Instruction 1300.06 defines a Class 1-A-O Conscientious
Objector as: “A member who, by reason of conscientious objection, sincerely objects to
participation as @ combatant in war-in any form, but whose convictions are such as to permit
military service in a non-combarant status,™ The principal applicant states that his aversion to
war has intensified and that he now considers himself (0 be a pacifist. As a result, he has the
option of submitting a subsequent conscientious objector application, including evidence to
support his medified beliefs, upon his return to the United States, requesting a discharge under
Class 1-O, which is defined as: A member who, by reason of conscientious objection, sincerely
objects to participation in military service of any kind in war in any form.”™* In addition to
submitting a subsequent application, he is also entitfed to exercise his appea} rights should his
application be denied,

ftis important (o note that the principal applicant is not currently facing charges for military
desertion, being AWOL, or missing movement in the United States. In addition, evidence does
not indicate that the U.S. mititary has expressed its intention to charge the principal applicant
with any of these offences upon his return. As noted in counsel’s submissions: “7The drmy’s
policy upon the return to its control of a soldier gone AWOL, is to return the soldier to its unit
and artempt (o rehabilitate and reincorporate the soldicr into the ranks, The Command art the
soldier's particular unit then makes the determination of whether or not to lay charges of AWOL
or desertion under the UCMJ, or whether to simply continue ‘rehabilitating’ that soldier."
Nevertheless, assuming the principal applicant is charged upon his return, 1 find that state
protection is avaitable for his recourse and that he will be afforded due process.

Section 5-5 of Army Regulation 27-10 provides that an accused at a special or general court-
martial proceeding must be afforded the opportunity to be represented by counsel.”® In addition,
the same regulation provides that the accused has the right to be represented in his or her defense
by civilian or military counsel.*® The applicants’ submissions state that Carlos E. Mejia, a
former Staff Sergeant in the U.S. Military, was denied due process, in part, by being prevented
from speaking with his lawyer, 1accept that Mr. Mejia’a affidavit indicates that he was told he
could not leave the base to meet with his lawyer while waiting for his court martial. However, |
also note that the affidavit states that Mr. Mejia sought the assistance of a civilian attorney
months prior fo the court-marital, and who represented him at the proceedings. The affidavit
states: “/was told [ could not leave the base, event to meet with my attorney to discuss the case.”
However, it is unclear whether he was permitied to meet with his attorney at the base as the
affidavit also states that he was permitted to give interviews with reporters at the base. I find
that, although Mr. Mejia may have had some difficulties in accessing his attorney on certain
oceasions, his treatment does not support that the principal applicant will not receive due process
upon his return to the United States.

& Supra, note 29 at 8.2-9.

™ Supra, note 30 at 5. 3.1.2.

HIbid ats. 3.1.1.

“ Supra, note 17 at £.5-5 (Chapter 5).
" Ibid. al s.5-7.
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Submissions include a letter dated 12 March 2008 from Amnesty International Canada that states:
“Amnesty International (A1) believes that as an individual who deseried the United States military
Jor reasons of conscience, there is significant visk Mr. Hinzman will be imprisoned UpoOR Niis
return fo the United States, and as such he shoutd not be forcibly removed to that country. If
imprisoned, Al would consider him 1o be a prisoner of conscience.” 1 afford this document some
weight as it is from an intemationally respected organization. However, based on my analysis of
the available state protection for the principal applicant in the military justice system, I do not find
that this letter provides clear and convincing evidence that the United States is unable or
unwilting lo provide protection to the principal applicant.

Discrimination amounting to persecution

Section 54 of the UNHCR Handbook states that persons receiving less favourable treatment are
not necessarily victims of persecution: “It is only in certain circumstances thar discrimination
will amount to persecution. This would be so if measures of discrimination lead to CORSCGUENCES
of a substantially prejudicial nature for the person concerned, e.g. serious restrictions on his
right 1o earn his livelihood, his right to practice his religion, or his access to normally available
educational fucilities. Section 55 states that: “Whether or not such measures of
discrimination in themselves amount 1o persecution must be determined in the light of alf the
circumstances.™?

Counsel’s submissions states that the principal applicant would be subjected to differential and
persecutory treatment from other soldiers in the United States Army and members of the general
public. Specifically, counsel refers to the hate mail received by the War Resisters Support
Campaign in Canada.

The RPD accepted that the principal applicant may face some emplayment and socictal
discrimination but that such discrimination did not amount to persecution in that the
discrimination does not lead to a conscquence of a substantially prejudicial nature, 1 recognize
that the principal applicant has spoken out publicly against the war in Iraq and has been involved
in numerous rallics, protests and documentaries in Canada, I accept that the applicants,
particularly the principal applicant, will be the object of criticism and negative commentary from
military personnel and members of the public. However, [ also note that the First Ameadment of
the United States Constitution guarantees the ri ght to free speech and the right to assemble
peaceably. Documentary evidence supports that there have been aumerous rallies and protests
held across the United States with respect to the war in Iraq.*” Asa result, ] do not find that the
applicants have provided sufficient evidence 1o counter to the RPD’s finding that the
discrimination they may face upon returning fo the United States does not amount to persecution,

" UNHCR Handbook on Procedures and Criteria for Determining Refugee Status, (Geneva, January 1992).
<hltp:/www.unher.org/publ/PUBL/3d58e] Ibd.pdfs, :

* Ibid,

* See for example: CBC News, “Rallies in Canada and U.S. protest lraq war, Afghan mission” (17 March 2007,
<hnp:f’f\,\-'\\f\\-'.cbc.caﬂ’canadafslowQOO7:’03/17f'proles1-afghanista:mh!ml>; BBC News, *Thousands in US antj-war
protests’. (28 Oclober 2007),
<1hitp:/'/n(:‘\\"s‘.fote.hbc.co.ukf'mpapps;’pageloo]siprinu’news.bbc.cu.ukf'?:’hifamericasf7()65975.slm>.
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[n addition, | note that should the discrimination rise to the level of criminal behaviour in the
form of threats, or violate the applicants’ human rights, | find that state protection is available for
their recourse.

Based on the evidence before me, the applicants have not met the burden of providing clear and
convincing evidence that they are unable or unwilling to avail themselves of state protection,
including the military and civilian justice systems, in the United States,

I find that the applicants face less than a mere possibility of persecution as described in section
96 of IRPA. Similarly, there are no substantial grounds to believe that the applicants face a rigk
of torture; nor are there reasonable grounds to believe they face a risk to life or a risk of cruel and
unusual treatment or punishment as described in paragraphs 97(] ¥a) and (b) of IRPA, if returned
to the United States,

DIE [) DU 0 HEKCE

Section 97 (IRPA) _ [E

| Section 96 (IRPA)
LN!A - person described in 112(3)

X

7. Oral Hearing

Oral hearing held? Date of hearing:
Applicant represented? Counsel:

Services of interpreter Name of interpreter:
required? ‘
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8. Results of Assessment

Following a review of ail of the evidence, the applications for protection are rejected.

=

S e e S“mmar_‘" i e I S S _.Yes
Risk of persecution under section 96 (IRPA) ]
Risk of torture under section 97(1)(a)
Risk 1o life or risk of cruel and unusual treatment or punishment ]
under section 97(1 }b)

=
R IRX

| Application allowed | | L]

S.Parr
Pre-Removal Risk Assessment Officer

Dated at Niagara Falls, Ontario on 25 July 2008,
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