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Conflict of laws -- Jurisdiction -- Court of Appeal nodifying
Muscutt test for assumed jurisdiction -- Wight to be given to
rule 17.02 of Rules of G vil Procedure elevated -- Real and
substanti al connection presuned to exist if case falls within
one of connections listed in rule 17.02 (with exception of
subrules 17.02(h) and (0)) -- Core of real and substanti al
connection test being connection that plaintiff's claimhas to
forum and connection of defendant to forum-- Remaining
considerations or principles serving as analytic tools to
assi st court in assessing significance of connection between
forum claimand defendant -- Fact that it was foreseeabl e that
visiting plaintiff would return home and continue to suffer
damages frominjury not in itself naking defendant subject to

plaintiff's honme jurisdiction -- Miuscutt factors 3 and 4
col |l apsed into one -- Fairness not constituting separate
inquiry but rather serving as analytical tool -- Residual

di scretion to assunme jurisdiction ex isting where there is no
other forumin which plaintiff can reasonably seek relief
-- Rules of Gvil Procedure, RR O 1990, Reg. 194, rule 17.02.

Two cases raised the i ssue of when Ontario courts should
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assune jurisdiction over out-of-province defendants. Both cases
i nvolved clainms for personal injuries occasioned as a result of
accidents suffered by Canadian tourists at resorts in Cuba. In
both cases, the notion judges found that Ontario should assune
jurisdiction agai nst out-of-province defendants and that
Ontario was forum conveni ens. The defendants appeal ed,
submtting that the court should abandon the Miuscutt test for
assunmed jurisdiction in favour of an approach based on the

Uni f orm Law Conf erence nodel Court Jurisdiction and Proceedi ngs
Transfer Act.

Hel d, the appeals shoul d be di sm ssed.

It was appropriate to make several clarifications and
nodi fications to the Muscutt test. (1) The weight to be given
torule 17.02 of the Rules of Civil Procedure should be
el evated. Wth the exception of subrules 17.02(h) and (o), if a
case falls wthin one of the connections listed in rule 17.02,
a real and substantial connection for the purposes of assum ng
jurisdiction against the defendant shall be presuned to exist.
That presunption would not preclude a plaintiff fromproving a
real and substantial connection in other circunstances and does
not preclude the defendant from denonstrating that,
notw t hstanding the fact that the case falls under rule 17.02,
in the particular circunstances of the case, the real and
substantial connection test is not nmet. (2) The core of the
real and substantial connection test is the connection that the
plaintiff's claimhas to the forumand the connection of the
defendant to the forum The remaining considerations or
principles serve as analytical tools to assist the court in
assessing the significance of the connections between the
forum the claimand the defendant. The fact that it was
foreseeable that a visiting plaintiff would return honme and
continue to suffer damages fromthe injury does not, by itself,
make the defendant subject to the plaintiff's honme
jurisdiction. On the other hand, acts or conduct short of
resi dence or carrying on business will often support [page722]
a real and substantial connection. A defendant can reasonably
be brought within the enbrace of a foreign jurisdiction's |aw
where he or she has participated in sonmething of significance
or was actively involved in the foreign jurisdiction. (3)
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Muscutt factors 3 and 4 (unfairness to the defendant in
assum ng jurisdiction and unfairness to the plaintiff in not
assum ng jurisdiction) should be collapsed into one, and the
fairness of assumng or refusing jurisdiction should be
considered together. Fairness is not a free-standing factor
capabl e of trunping weak connection, subject only to the forum
of necessity exception. Consideration of fairness should rather
serve as an analytical tool to assess the relevance, quality
and strength of the connections between the forum the
plaintiff's claimand the defendant. (4) Consi deration of
jurisdiction sinpliciter and the real and substanti al
connection test should not anticipate, incorporate or replicate
consideration of the matters that pertain to the forum non
conveniens test. (5) The involvenent of other parties to the
suit is only relevant in cases where that is asserted as a
possi bl e connecting factor and in relation to avoiding a

mul tiplicity of proceedi ngs under forum non conveniens. (6) The
wi | lingness to recognize and enforce an extra-provincial

j udgnent rendered on the sane jurisdictional basis is an
overarching principle that disciplines the exercise of
jurisdiction agai nst extra-provincial defendants. (7) Whether
the case is interprovincial or international in nature, and
comty and the standards of juris diction, recognition and
enforcement prevailing el sewhere, are rel evant consi derations,
not as independent factors having nore or |ess equal weight
with the others, but as general principles of private
international |aw that bear upon the interpretation and
application of the real and substantial connection test. (8)
Where there is no other forumin which the plaintiff can
reasonably seek relief, there is a residual discretion to
assune jurisdiction.

The notion judges did not err in assumng jurisdiction on the
basis that there was a real and substantial connection between
the plaintiffs' clains and Ontari o. Mreover, the notion judges
did not err in finding that Ontari o was forum conveni ens.
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The judgnent of the court was delivered by

[1] SHARPE J. A : -- These appeal s involve the issue of when
Ontario courts should assune jurisdiction over out-of-province
def endants. Both cases involve clains for personal injury
damages occasioned as a result of accidents suffered by Canadi an
tourists at resorts in Cuba. In both matters, the notion judges
found that Ontario should assune jurisdiction against the
out - of - provi nce defendants. \When the cases were first argued,
the appellants did not challenge the test for assuned
jurisdiction laid dowmn by this court in the "Miuscutt quintet":
Muscutt v. Courcelles (2002), 60 OR (3d) 20, [2002] O J. No.
2128 (C. A); Leufkens v. Alba Tours International Inc. (2002),
60 OR (3d) 84, [2002] O J. No. 2129 (C.A); Lemmex v. Bernard
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(2002), 60 OR (3d) 54, [2002] OJ. No. 2131 (C.A); Sinclair
v. Cracker Barrel A d Country Store Inc. (2002), 60 O R (3d)
76, [2002] OJ. No. 2127 (C.A); Gajraj v. DeBernardo (2002), 60
OR (3d) 68, [2002] OJ. No. 2130 (C. A). The court
subsequently directed that a five-judge panel be established to
permt us to reconsider the Miuscutt test. On the re-argunent,
t he appel l ants, supported by one intervenor, submtted that we
shoul d essentially abandon the Miuscutt test in favour of an
approach based on the Uniform Law Conference nodel Court
Jurisdiction and Proceedi ngs Transfer Act ("CJPTA") and refuse
jurisdiction. The respondents, supported by another intervenor,
essentially supported retention of a nodified Miuscutt test and
submtted that they satisfy the appropriate jurisdictional
st andar d.
Fact s

| . Charron

[2] In January 2002, O aude Charron and his wife, the
respondent Anna Charron, visited the Barrie office of the
appellant Bel Air Travel Goup Ltd., a travel agency which
offers all-inclusive [page726] vacation packages to Cuba and
ot her Cari bbean destinations. The couple had decided to take a
vacation to the Cari bbean so that C aude coul d engage in scuba
di ving, having recently been certified as a scuba diver.

[3] The Bel Air representative recommended Cuba as a good
pl ace for scuba diving and provided the Charrons with a
brochure fromthe appellant Hola Sun Holidays Ltd., an Ontario
tour operator offering fixed-price vacation packages to Cuba.
The brochure listed scuba diving as an included feature of an
al | -inclusive package at Breezes Costa Verde, a Cuban resort
described as a "SuperC ubs genf. This resort was owned by
Gaviota SA (Ltd.), a Cuban conpany. Cub Resorts Ltd. ("CRL"),
incorporated in the Cayman | sl ands, nanages Breezes Costa Verde
on behalf of Gaviota, and is responsible for training,
nmotivation and direction of staff and for pronoting and
marketing the resort internationally. CRL al so has an agreenent
wi th Hola Sun pursuant to which CRL provides resort
accommodation to Hola Sun for inclusion in package tours for
sale to tourists such as the Charrons.
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[4] CRL is part of the Superd ubs group of conpanies. It is
i ncorporated and has its head office in the Cayman | sl ands.
Village Resorts International Ltd. (according to the statenent
of defence, a m snoner for VRL International), another
SuperCl ub entity, owns trademarks, including "Breezes" and
"Super C ubs"; pursuant to a |icence agreenent, these brands
are used by CRL in connection with inclusive vacation holidays
at resorts it manages, pronotes and markets, including Breezes
Costa Verde.

[5] The one-week all-inclusive package for two at Breezes
Costa Verde that the Charrons purchased through Bel Air and
fromHola Sun included scuba diving at the resort. The Charrons
arrived at the resort on February 8, 2002. On February 11,

Cl aude went scuba diving without incident. The foll ow ng day,
however, Cl aude died during his dive.

[ 6] The respondent nenbers of the Charron famly brought an
action based on breach of contract and negligence on behal f of
the estate of C aude Charron and al so on their own behal f
pursuant to provisions of the Famly Law Act, R S.O 1990, c.
F. 3. The anmended statenent of claim (the "statenent of claint)
names two Ontari o defendants, Bel Air, Hola Sun and severa
foreign defendants: CRL, Village Resorts International Ltd.,
Gaviota SA (Ltd.), Marina Gaviota (the provider of scuba diving
equi pnent and personnel), Leonardo Vega Ricardo (recreational
diving instructor at the marina) and Andres Oscar Sanchez
Ri cardo (captain of the diving boat). [page727]

[ 7] For service on out-of-province defendants, the statenent
of claimalleges that the contract was made in Ontario (rule
17.02(f) (i) [of the Rules of Gvil Procedure, RR O 1990, Reg.
194]) and that the damages sustained fromthe breach of
contract and in tort have been sustained in Ontario (rule
17.02(h)).

[8 CRL and VRL International Ltd. brought a notion to
di sm ss the action against themon the basis that Ontario did
not have jurisdiction or, alternatively, to stay the action on
the grounds that Ontario was not the nost appropriate forum
1. Van Breda
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[9] In early June 2003, the appellants Morgan Van Breda and
Victor Berg, who had lived in Toronto since Septenber 2002,
travelled from Toronto for a one-week stay at the Superd ubs
Breezes Ji bacoa resort (the "resort") in Cuba. The trip had
been arranged by Berg, a professional squash player, through
t he appel l ant Rene Denis who, fromhis hone in Otawa, operated
a web-based busi ness under the name Sport au Soleil. Denis
arranged booki ngs for squash, tennis and aerobics instructors
who agreed to instruct at certain Cari bbean resorts for a few
hours each day in exchange for accommodation for two people at
the resort. Denis had an arrangenent with CRL to find
instructors for CRL resorts. Berg and Van Breda sel ected the
resort fromthose indicated as being available on Sport au
Soleil's website and by | ooking at the websites of the various
resorts and Superd ub brochures obtained fromtravel agents in
Ontario.

[10] Al the arrangenents were nmade through Denis. Berg paid
Denis a fee of US$200. Berg paid for his own airfare and that
of his comon-| aw spouse, Van Breda. After making the
arrangenments with Denis, Berg received a letter fromDenis on
| etterhead bearing the words "Superd ubs Cuba -- Tennis"
confirmng the dates, providing informati on on what to do upon
arrival at the airport, and outlining Berg's role as a tennis
instructor for two one-hour sessions per day at tinmes to be
determ ned by the resort, in exchange for accommodation with a
guest in a shared room including all meals and drinks and
transportation to and fromthe hotel.

[ 11] Shortly after arriving at the resort, Berg and Van Breda
went to the beach, where Berg did sone chin-ups using a tubul ar
nmet al apparatus, variously described as a chin-up bar and a
soccer goal. When Van Breda attenpted to do chin-ups, the
appar atus col | apsed, sending her to the ground and col | apsi ng
on top of her. Van Breda was seriously injured as a result. She
was rendered a parapl egi c, has undergone extensive [page728]
treatnent and has suffered serious conplications. Because of
the injury, Van Breda and Berg did not return to Ontario as
they had intended. Shortly after her fall, Van Breda was taken
to Calgary, Alberta, the home of her famly. She and Berg have
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since noved to British Colunbia, where they currently reside.

[ 12] The respondents commenced this action in May 2006 for
personal injury damages, punitive damages and damages for | oss
of support, care, guidance and conpani onship pursuant to the
Fam |y Law Act. The fresh as anmended statenent of claim(the
"statenent of clainm') nanes as defendants Denis, Sport du
Soleil, SuperC ubs International Ltd., CRL and Vill age Resorts
Limted, both controlled by SuperC ubs International. The owner
of the resort is a Cuban corporation not naned as a party to
this action. Pursuant to a detailed agreenent with the Cuban
owner, CRL was solely responsible for the operation and
managenent of the resort, the training and managenent of the
staff, and for advertising and pronoting the resort in
i nternational markets.

[13] The statenent of claimis framed as one for breach of
contract and negligence. For purposes of service on the out-of-
provi nce defendants, the statenent of claimalleges that the
contract was made in Ontario (rule 17.02(f)(i)); that the
defendants carry on business in Ontario (rule 17.02(p)); that
damages were sustained in Ontario (rule 17.02(h)); and that the
out - of - provi nce defendants are necessary and proper parties to
a proceedi ng properly brought agai nst anot her person served in
Ontario (rule 17.02(0)).

[14] Al defendants noved to dismss the action for want of
jurisdiction or to stay the action on grounds of forum non
conveni ens.

Reasons of the Mdtion Judges
| . Charron
(1) Real and substantial connection

[ 15] Noting the guiding principles of order and fairness, set
out by the Suprenme Court of Canada in Hunt v. T&N Plc, [1993] 4
S.CR 289, [1993] S.C.J. No. 125, the notion judge applied the
ei ght-factor Miuscutt test to determ ne whether there was a real
and substantial connection between the action and Ontari o that
could justify the assunption of jurisdiction by the Ontario
courts.

(1) The connection between Ontario and the
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plaintiff's claim

[ 16] The notion judge noted that Anna Charron resides in
Ontario and that her damages for | oss of |ove, care, guidance

[ page729] and conpani onship pursuant to the Famly Law Act
and damages for |oss of future incone continue in Ontario.
Cl aude Charron saw the advertisenent for the resort in Ontario,
and Bel Air booked the vacation through Hola Sun, an Ontario
conpany which had an agreenent with CRL to pronbte the resort
to Ontario residents. The notion judge concluded that it could
be reasonably argued that a contract was entered into in
Ontario not only for the vacation, but also for the constituent
parts, including scuba diving. This factor weighed in favour of
Ontario assum ng jurisdiction.

(i1) The connection between Ontario and the
def endant s

[17] The notion judge noted that Cuban resorts rely heavily
on international markets and that Canada, and Ontario in
particular, provides a large portion of the tourists purchasing
vacati on packages. CRL manages Cuban resorts and has a | ega
obligation to market theminternationally. Hola Sun, in turn
advertises these resorts in Ontario and uses the Superd ubs
trademarks to do so. The notion judge found that through the
mar keti ng agreenent with Hola Sun, CRL has a connection to
Ontari o.

(ti1) Unfairness to the defendant in assum ng
jurisdiction

[ 18] The notion judge found that any unfairness to the
forei gn defendants nust be bal anced agai nst the unfairness to
the plaintiffs. Some w tnesses for the defence may have to cone
from Cuba, and travel or immgration restraints may nmake this
difficult or inpossible. However, alternative arrangenments for
obt ai ni ng evi dence could be arranged. On the other hand, the
plaintiffs and the other Ontario residents have a nunber of
Wi tnesses in Ontario. The notion judge noted that insurance is
a factor mtigating against unfairness to the defendant.

(itv) Unfairness to the plaintiff in not assum ng
jurisdiction
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[ 19] The notion judge noted that if the trial were to proceed
in Cuba, the plaintiffs and their w tnesses, as well as the
Ontario defendants, would be required to travel there. The
expert evidence indicated the availability of a fair trial in
Cuba, but the plaintiffs would not have a Fam |y Law Act-type
claimthere. Anna Charron's claimfor damages for pain and
suffering woul d al so be hanpered. [page730]

(v) Involvenent of other parties to the suit

[ 20] Both Hola Sun and Bel Air are Ontario corporations who
def ended the action and brought cross-clains. They oppose the
nmoti on of the foreign defendants. The notion judge held that
their invol verent favoured assum ng jurisdiction and
di stingui shed this case from Leufkens and Lemrex, where the
court found that Ontario | acked jurisdiction, on the basis that
in those cases the harmsuffered did not result fromactivities
covered by a contract nade in Ontario, but rather as a result
of services purchased in the foreign jurisdiction.

(vi) The court's wllingness to recogni ze and
enforce a simlar judgnent against a donestic
def endant rendered on the sanme jurisdictional
basi s

[ 21] The notion judge found that since CRL advertised
extensively in Ontario through the Hola Sun agreenent,
mar keting to and soliciting Ontario residents to travel to
their resort in Cuba, it would be unfair to assert that it has
no connection to Ontario and wash its hands of the
jurisdiction.

(vii) Whether the case is international or
interprovincial in nature

[ 22] The notion judge noted that as this case is
international in nature, assunmed jurisdiction is nore difficult
to justify.
(viii) Comty and the standards of jurisdiction,
recogni tion and enforcenent prevailing
el sewhere

[ 23] The notion judge stated that there are no Cuban
treaties, conventions or other such agreenents providing for
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reci procal enforcenent of judgnents with Ontario, and that Cuba
does not provide for any type of claimconparable to an Ontario
Fam |y Law Act claimfor |oss of care, guidance and
conpani onshi p. The notion judge al so noted that CRL and Vil l age
Resorts International Ltd. are not Cuban conpanies and that if
the plaintiffs were forced to litigate there, they would have
to take further steps to have the judgnent enforced in the
Cayman | sl ands.

(i1 x) Conclusion: real and substantial connection

[ 24] The notion judge concluded that the defendant Vill age
Resorts Limted was a nere licensor of trademarks and that
there is no real and substantial connection. The action agai nst
Village Resorts International Ltd. was dismssed. Wth respect
[ page731] to CRL, the notion judge found that Ontario does
have jurisdiction to hear the case.

(2) Forum non conveni ens

[ 25] The notion judge noted the ongoi ng damages in Ontari o,
the location of witnesses in Ontario and Cuba, the availability
of experts on Cuban | aw and the fact that the foreign
corporations are not domciled in Cuba though they argued for a
trial there. Mdst significant was the lack of a Famly Law Act-
type claimif the matter were to proceed in Cuba. Having
regard to these factors, the notion judge concl uded t hat
Ontario is clearly the nost appropriate forumfor the dispute.

(3) Concl usion

[ 26] Accordingly, the notion judge dism ssed the action
against Village Resorts International Ltd. but refused to
di sm ss or stay the action against CRL.

1. Van Breda
(1) Real and substantial connection

[ 27] The notion judge cited and applied the ei ght-factor
Muscutt test to determ ne whether there was a real and
substantial connection between the action and Ontario to
justify the assunption of jurisdiction by the Ontario courts.

(1) The connection between Ontario and the
plaintiff's claim
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[ 28] The notion judge found that, based on the statenent of
claim there was an arguable case that the plaintiffs
agreenent to attend the resort was entered into in Ontario and
that Denis was acting "in part at least" as Club Resort's agent
for the purpose of arranging their visit to the resort. As the
plaintiffs did not return to Ontario, no damage was suffered in
Ontario, although in cross-exam nation Van Breda testified that
had t he accident not occurred, they would have returned to and
remai ned in Ontario. The notion judge concluded that despite
the fact that the plaintiffs had ceased to be Ontario residents
and had suffered no danage in Ontario, there was a good
arguabl e case that the agreenent was entered into in Ontario
and that this established "a significant connection between the
plaintiffs claimand Ontario". [page732]

(1i) The connection between Ontario and the
def endant s

[ 29] The notion judge found that there was no evi dence that
Super C ubs International had any involvenent in or connection
to Ontario. Likew se, there was no evidence that Village
Resorts Limted had any direct interest in the resort or that
it was involved in any aspect of its managenent or operations.
However, CRL had entered into various agreenents with Ontario
tour operators and CRL had the arrangenent with Denis. While he
did not consider the tour operator agreenments to be sufficient
to constitute a significant connection with Ontario, the notion
judge found that CRL's arrangenent with Denis in actively
seeki ng professional instructors in Ontario and the contract it
entered with Berg through Denis constituted "a significant
connection between CRL and Ontario in connection with the claim
bei ng advanced by the plaintiffs, giving rise to a strong basis
for assum ng jurisdiction against it".

(ii1) Unfairness to the defendant in assum ng
jurisdiction

[ 30] The notion judge gave little weight to the subm ssion
that the assunption of jurisdiction by Ontario would be unfair
to the defendants. The Muscutt quintet recognized the
unfairness in Ontario assumng jurisdiction against foreign
service providers in the tourismindustry who confine their
activities to their home jurisdiction. However, by entering
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into its arrangenent with Denis, CRL had not confined its
activities to Cuba. The notion judge found that the
difficulties the defendants would face in having w tnesses
testify in Ontario were not insurnountable. Mreover, the fact
that the defendants had obtained liability insurance to protect
themif sued in other jurisdictions indicated that they were
aware that their activities could involve themin lawsuits in
foreign jurisdictions, including Canada.

(itv) Unfairness to the plaintiff in not assum ng

jurisdiction

[31] The notion judge found that while no other Canadi an
jurisdiction was available to the plaintiffs, they could sue in
Cuba provided they joined the Cuban conpany that owned the
resort. However, the notion judge expressed the concern that
the communi st reginme in Cuba nay exerci se undue control over
the judicial system thereby creating uncertainty with respect
to the fairness of the Cuban | egal system The notion [page733]
j udge concl uded that "the bal ance of fairness debate tips in
favour of the plaintiff".

(v) Involvenent of other parties to the suit

[ 32] The notion judge found that as the core of the
plaintiffs' action was the claimagainst the foreign
def endants, the involvenent of Denis and Sport au Soleil did
not strengthen the case for assuned jurisdiction against the
forei gn defendants.

(vi) The court's wllingness to recognize and
enforce a simlar judgnent against a donestic
def endant rendered on the sane jurisdictional
basi s

[33] As CRL did not confine its activities to Cuba, the
notion judge found that the assunption of jurisdiction would
not set a standard that did not already exist in Ontario and
el sewhere.

(vii) Whether the case is international or
interprovincial in nature

[34] As the noving parties were all foreign defendants, the
nmotion judge found that this factor wei ghed agai nst assunption
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of jurisdiction.
(viii) Comty and the standards of jurisdiction,
recogni tion and enforcenent prevailing
el sewhere

[ 35] No evidence was |led as to the rules of jurisdiction,
recognition or enforcenment in any other relevant foreign
jurisdiction and, accordingly, the judge gave no weight to this
factor.

(i x) Conclusion: real and substantial connection

[ 36] The notion judge concluded that the bal ance favoured
Ontario assum ng jurisdiction against CRL given its connection
with Ontario and the subject matter of the action, but that
jurisdiction should not be assuned agai nst the other two
forei gn defendants.

[37] Denis and Sport au Soleil do not appeal the notion
judge's finding that as they were resident in Ontario and had
been served in Ontario, the real and substantial connection
test did not apply and the court had jurisdiction over them

(2) Forum non conveni ens

[ 38] The notion judge considered the evidence regardi ng what
w tnesses woul d be called and what issues would be litigated.
The notion judge concluded that it could not be said that Cuba
was clearly a nore appropriate jurisdiction to try the action
than [ page734] Ontario and accordingly dismssed the
def endants' forum non conveni ens noti on.

(3) Concl usion

[ 39] Accordingly, the notion judge dism ssed the action
against Village Resorts Limted and Superd ubs |nternational
Ltd. and refused to dism ss or stay the action agai nst CRL,
Rene Denis and Sport au Sol eil.
| ssues

[40] The follow ng three issues arise on these appeal s
brought by CRL agai nst the decisions refusing to dism ss the
actions for want of jurisdiction or to stay the actions on
grounds of forum non conveni ens:
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(1) Should the Muscutt test for assuned jurisdiction against
out - of - provi nce defendants be retained, revised or
abandoned in favour of sone other test?

(2) Should Ontario assune jurisdiction under the appropriate
test for assuned jurisdiction in the circunmstances of these
cases?

(3) If there is jurisdiction, did the notion judges err in
refusing to grant a stay on grounds of forum non
conveni ens?

Anal ysi s

Shoul d the Muscutt test for assuned jurisdiction against out-
of - provi nce defendants be retained, revised or abandoned in
favour of some other test?

1. The Muscutt test

[41] The Muscutt quintet all dealt with clains for damages
sustained in Ontario as a result of torts commtted outside the
provi nce. Miuscutt reflected an attenpt to guide the courts in
determ ni ng when jurisdiction should be assuned agai nst an
extra-provinci al defendant in such cases, in light of the
significant changes brought about by Mdiran v. Pyle National
(Canada) Ltd., [1975] 1 S.C R 393, [1973] S.C.J. No. 149
and a series of sem nal judgnents that rewote the | aw of
jurisdiction and enforcenent of judgnents.

[42] Morguard Investnents Ltd. v. De Savoye, [1990] 3 S.C. R
1077, [1990] S.C J. No. 135 and Hunt laid down, for the first
time, a common |law test for assuned jurisdiction and enforcenent
of foreign judgnments based on the idea of "real and substanti al
connection” and respect for the principles of "order [page735]
and fairness". The reach of provincial jurisdiction against
extra-provincial defendants was limted to cases that net the
"real and substantial connection" test and also required the
courts of one province to recogni ze and enforce judgnents of
anot her province where the jurisdiction asserted by that other
province satisfied the real and substantial connection test. In
Beal s v. Sal dhana, [2003] 3 S.C.R 416, [2003] S.C. J. No. 77,
the Supreme Court held that the real and substantial connection
test also applied to the recognition and enforcenent of foreign
j udgnments. Tol of son v. Jensen; Lucas (Litigation Guardian of) v.
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Gagnon, [1994] 3 S.C. R 1022, [1994] S.C.J. No. 110 overrul ed

t he | ong-standing choice of law for tort cases that gave the | aw
of the forum prom nence, and introduced the rule that tort cases
are to be decided on the basis of the |aw of the place where the
tort was commtted. Ancthem Products Inc. v. British Col unbia
(Wor kers' Conpensation Board), [1993] 1 S.C. R 897, [1993]

S.C.J. No. 34 elaborated the doctrine of forum non conveniens,
the discretionary power of the courts to decline to exercise
jurisdiction where the case is nore appropriately dealt with in
anot her jurisdiction.

[43] As we noted in Miuscutt, at paras. 36-37, in these cases,
the Supreme Court of Canada described the real and substanti al
connection test in deliberately general |anguage to allow for
flexibility inits application. In Tolofson, at p. 1049 S.C. R,
the court described a real and substantial connection as "a
termnot yet fully defined". In Hunt, at p. 325 SSC R, the
court observed that Mrguard had not defined "[t]he exact
limts of what constitutes a reasonabl e assunption of
jurisdiction" and added that "no test can perhaps ever be
rigidly applied" as "no court has ever been able to anticipate”
all the possible circunstances. The court added that the real
and substantial connection test "was not neant to be a rigid
test, but was sinply intended to capture the idea that there
must be sonme limts on the clains to jurisdiction" and [at p.
326 S.C.R ] that "the assunption of and the discretion not to
exercise jurisdiction nust ultinmately be guided by the
requirenents o f order and fairness, not a mechani cal counting
of contacts or connections". To the sane effect is the nore
recent decisionin Pro Swing v. Elta Golf Inc., [2006] 2 S.C.R
612, [2006] S.C. J. No. 52, at para. 21, stating that the real
and substantial connection test "is flexible and its
formul ation has allowed it to be applied to various evol ving
ci rcunst ances". See, also, Castillo v. Castillo, [2005] 3
S.CR 870, [2005] S.C.J. No. 68, at para. 45, per Bastarache
J.:

The flexibility of the approach used to determ ne
jurisdiction is reflected in the unani nous decision of the
Ontario Court of Appeal in Muscutt, which [page736]
identifies the factors which ought to be consi dered

2010 ONCA 84 (CanLli)



These factors are not strictly concerned with the
connection of the forumto the parties and the cause of
action. Instead, these factors reflect inportant policy
consi derations such as fairness, comty and efficiency.

[ 44] These pleas for flexibility echo D ckson J.'s comments
in Mbran, at p. 408 SSC R, that it wuld be "unnecessary, and
unwi se, to have resort to any arbitrary set of rules" for
jurisdiction and that an "arbitrary and inflexible" approach is
to be avoi ded.

[ 45] However, the need for order and predictability
necessarily inposes limts on flexibility and an i nportant
feature of Mdirguard, Hunt and Tol of son was the insistence upon
jurisdictional restraint and order as well as fairness.
Morguard held, at p. 1103 SSC. R, that "fairness to the
def endant requires that the judgnent be issued by a court
acting through fair process and with properly restrained
jurisdiction". Tolofson, at p. 1049 S.C. R, described one
effect of the real and substantial connection test as being
"[t]o prevent overreaching" and "preventing a court from
unduly entering into matters in which the jurisdiction in which
it is located has little interest".

[46] In Muscutt, it was agai nst this background that, at
paras. 75-76, we concluded as foll ows:

It is apparent from Morguard, Hunt and subsequent case | aw
that it is not possible to reduce the real and substanti al
connection test to a fixed formula. A considerable neasure of
judgnent is required in assessing whether the real and
substantial connection test has been net on the facts of a
given case. Flexibility is therefore inportant.

But clarity and certainty are also inportant. As such, it is
useful to identify the factors energing fromthe case | aw
that are relevant in assessing whether a court should assune
jurisdiction against an out-of-province defendant on the
basis of damage sustained in Ontario as a result of a tort
commtted el sewhere. No factor is determ native. Rather, al
rel evant factors should be considered and wei ghed toget her.
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[47] W then |aid down the now fam liar eight factors to be
used to determ ne whether there was a real and substanti al
connection sufficient to support the assunption of jurisdiction
in such cases:

(1) the connection between the forumand plaintiff's claim
(2) the connection between the forum and def endant;

(3) unfairness to the defendant in assum ng jurisdiction;

(4) unfairness to the plaintiff in not assum ng jurisdiction;
(5) the involvenent of other parties to the suit; [page737]

(6) the court's willingness to recogni ze and enforce an extra-
provi nci al judgnent rendered on the sanme jurisdictional
basi s;

(7) whether the case is interprovincial or international in
nature; and

(8) comty and the standards of jurisdiction, recognition and
enf orcenment prevailing el sewhere.

[48] W pointed out, at paras. 42-43, the inportance of
di stingui shing the real and substantial connection test from
t he forum non conveni ens doctri ne:

Wil e the real and substantial connection test is a |egal
rule, the forumnon conveniens test is discretionary. The
real and substantial connection test involves a fact-specific
inquiry, but the test ultimately rests upon |egal principles
of general application. The question is whether the forum can
assunme jurisdiction over the clainms of plaintiffs in general
agai nst defendants in general given the sort of relationship
bet ween the case, the parties and the forum By contrast, the
forum non conveniens test is a discretionary test that
focuses upon the particular facts of the parties and the
case. The question is whether the forum shoul d assert
jurisdiction at the suit of this particular plaintiff against
this particul ar defendant.

[49] At para. 41, we described the different |list of factors
used to assess a claimof forumnon conveni ens:

Courts have devel oped a |ist of several factors that may be
considered in determ ning the nost appropriate forumfor the
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action, including the follow ng:
-- the location of the majority of the parties
-- the location of key wi tnesses and evi dence
-- contractual provisions that specify applicable | aw
or accord jurisdiction
-- the avoidance of a nmultiplicity of proceedings
-- the applicable law and its weight in conmparison to
the factual questions to be decided
-- geographical factors suggesting the natural forum
-- whether declining jurisdiction would deprive the
plaintiff of a legitimate juridical advantage
avai lable in the donestic court
1. Post-Miscutt devel opnents

[ 50] Since Muscutt was deci ded seven years ago, there have
been a nunber of devel opnents that nmeke it appropriate for us
to consi der whether the test we adopted then should now be
[ page738] retained, nodified, sinplified or abandoned in
favour of a different approach.

[51] First, the Muscutt quintet all dealt with assuned
jurisdiction in cases where the link to Ontario was "damages
sustained within the jurisdiction". However, it has been
assuned that the Miuscutt test has w der application, and the
ei ght-factor test has been routinely used to assess real and
substantial connection in all cases of assuned jurisdiction. W
now have a very significant body of experience and case | aw
that can be used to gauge the workability and appropri at eness
of the Muscutt test in cases across a w der range of fact
situations. As Vaughan Bl ack and Mat Brechtel aptly put it in
"Revising Muscutt: The Ontario Court of Appeal Takes Anot her
Look" (2009), 36 Adv. Q 35, at p. 36, "It is not surprising
that after seven years in the trenches Miuscutt woul d be due for
a tune-up."

[ 52] Second, since Miuscutt, there have been ot her
devel opnents in the jurisprudence, nanely, the decisions of the
Suprene Court of Canada in Spar Aerospace Ltd. v. Anmerican
Mobile Satellite Corp., [2002] 4 S.C R 205, [2002] S.C.J. No.
51, dealing with assumed jurisdiction on the basis of damages
sustained within the jurisdiction under the Gvil Code of
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Quebec, S.Q 1991, c. 64; and Beals, dealing with the
recognition and enforcenent of foreign judgnents. Miscutt has
al so been considered by appellate courts in other provinces and
was referred to by the Suprene Court of Canada in Castillo.
Whil e the Muscutt test has generally been foll owed and appli ed,
it has not escaped criticismin the case |law. see, e.g., Coutu
v. Gauthier Estate, [2006] N.B.J. No. 38, 264 D.L.R (4th) 319
(C.A); Black v. Breeden, [2009] OJ. NO. 1292, 309 D.L.R

(4th) 708 (S.C.J.).

[53] Third, the Uniform Law Conference of Canada has
devel oped a nodel Court Jurisdiction and Proceedi ngs Transfer
Act ("CIPTA"), together with another nodel Act on the
enforcenment of judgnents. These nodel Acts are intended to
i npl ement uniform statutory rules by which all Canadian courts
establish jurisdiction over particul ar proceedi ngs. CIPTA has
been adopted in four Canadian jurisdictions. The first to enact
it (wth mnor nodifications) was Saskatchewan: Court
Jurisdiction and Proceedi ngs Transfer Act, S.S. 1997, c. C
41.1. Next was the Yukon Territory (also with m nor
nodi fications): Court Jurisdiction and Proceedi ngs Transfer
Act, S.Y. c. 64 a. 3136. Nova Scotia and British Col unbia have
al so adopted CIPTA: Court Jurisdiction and Proceedi ngs Transfer
Act, S.N. S. 2003, c. 2; Court Jurisdiction and Proceedi ngs
Transfer Act, S.B.C. 2003, c. 28. In addition, the Al berta Law
Institute in its Report No. 94, 2008, Enforcem ent of Judgnents
recomends enact nent of ULCC [ page739] package of Acts,
i ncluding the Uniform Court Jurisdiction and Proceedi ngs Act,
as does the Manitoba Law Ref orm Comm ssi on Report #119, 2009
(both with some nodifications). The Ontario Law Conm ssion
is currently studying the issue and has published a
consul tation paper: "Reform ng the Law of Crossborder
Litigation: Judicial Jurisdiction" (March 2009). The appell ants
urge us to adopt the test for jurisdiction prescribed by CIPTA

[ 54] Fourth, since Muscutt was decided, the concept of "forum
of necessity" or "forumof |ast resort"” has energed as a
significant jurisdictional doctrine. This doctrine allows the
forumto take jurisdiction in cases despite the absence of a
real and substantial connection where there is no other forum
in which the plaintiff could reasonably seek relief. "Forum of
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necessity" is recognized by art. 3136 of the Quebec G vil Code,
S.Q 1991, c. 64, incorporated in s. 6 of CIPTA, adopted by
both the EU and the UK, and was hinted as a possible basis for
jurisdiction by this court in Bouzari v. |slamc Republic of
lran (2004), 71 OR (3d) 675, [2004] O J. No. 2800 (C. A ), at
paras. 36-38: see, also, Janet \Wal ker, "Miscutt M splaced: The
Future of Forum of Necessity Jurisdiction in Canada" (2009), 48
C.B.L.J. 135. The appellants submt that the Miuscutt test was
formul ated so that the reach of assuned jurisdiction was w de
enough to acconmopdate certain ext raordinary cases where
plaintiffs cannot present their case el sewhere. As these cases
can now be dealt with directly through the forum of necessity
doctrine, they argue that a narrower test for assuned
jurisdiction my safely be applied to other cases.

[65] Fifth, the Muscutt test has been critically assessed by a
nunber of |egal scholars in academ c articles: see Vaughan Bl ack
and Mat Brechtel, "Revising Miuscutt: The Ontario Court of Appea
Takes Anot her Look" (2009), 36 Adv. Q 35; Vaughan Bl ack and
Stephen G A Pitel, "Reformof Ontario's Law on Jurisdiction”
(2009), 47 C. B.L.J. 469; Janet \Wal ker, "Muscutt M splaced: The
Future of Forum of Necessity Jurisdiction in Canada" (2009), 48
C.B.L.J. 135; Jean-Gabriel Castel, "The Uncertainty Factor in
Canadi an Private International Law' (2007), 52 MG Il L.J. 555
Tanya J. Monestier, "A 'Real and Substantial' Mess: The Law of
Jurisdiction in Canada" (2007), 33 Queen's L.J. 179; Stephen
G A Pitel and Cheryl D. Dusten, "Lost in Transition: Answering
the Questions Raised by the Suprene Court of Canada's New
Approach to Jurisdiction" (2006), 85 Can. Bar Rev. 61; Joost
Blom QC., and Elizabeth Edinger, "The Chinmera of the Real and
Subst antial Connection Test" (2005), 38 U B.C. L. Rev. 373;
Cheryl D. Dusten and [page740] Stephen G A Pitel, "The Ri ght
Answers to Ontario's Jurisdictional Questions: Dismss, Stay or
Set Service Aside" (2005), 30 Adv. Q 297; Elizabeth Edi nger
"Spar Aerospace: A Reconciliation of Morguard with the
Traditional Framework for Determ ning Jurisdiction" (2003), 61
Advocate 511; Janet Wal ker, "Beyond Real and Substanti al
Connection: The Muscutt Quintet" (2002), Ann. Rev. of CGvil Lit.
61.

[ 56] This extensive body of witing provides us with a w de
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range of assessnents of the Miuscutt test fromexperts in the
field that we can and should take into account along with the
experience reflected by the case | aw. Many schol ars who have
witten on the subject have expressed di sagreenment with the
Muscutt test. These criticisnms of Miuscutt arise from what many
| egal schol ars perceive to be undue conplexity and | ack of
predictability in the eight-factor test. These concerns may be
summari zed as foll ows:
(1) the Muscutt test is too subjective and confers too much
di scretion on notion judges;
(2) the eight-part test is too conplicated and too flexible and
therefore | eads to inconsistent application;
(3) there is too nmuch overlap of the test for jurisdiction with
the test for forum conveniens;
(4) a clearer, nore black-letter test should be applied to
foster international trade and to avoid the cost and del ay
of prelimnary skirm shing over jurisdiction;

(5) the Muscutt test allows ill-defined fairness considerations
to trunp order in an area of the | aw where order shoul d
prevail ;

(6) the Muscutt framework, and especially the fairness factor,
i's susceptible to forum shopping, threatening to cause an
influx of litigants to Ontari o;

(7) lack of predictability and certainty increases litigation
costs and jurisdictional notions can be used as dilatory
tactics to inpede neritorious clains;

(8) it is wong to look to foreign court practice as a nodel
for appropriate assertion of jurisdiction.

[57] On the other hand, sone schol ars support Miscutt. These
commentators argue that: [page741]

(1) the eight-part Miuscutt test is consistent with the
overriding principles of order and fairness laid out by the
Suprene Court of Canada in Mdrguard and Hunt and no Suprene
Court of Canada jurisprudence has called Miuscutt into
questi on;

(2) the real and substantial connection test, as interpreted in
Muscutt, properly balances fairness to the plaintiff
agai nst fairness to the defendant, as required by Morguard;

(3) the criticismthat Miscutt | eaves too much discretion to
the notion judge and yields unpredictable results is
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unjustified. Gven the range and diversity of cases that
cone before the courts, the search for certainty is
illusory and sone degree of uncertainty is unavoi dabl e

unl ess we were to adopt an inflexible, "bright line" test,
like the "place of acting” theory rejected 35 years ago:
see Moran;

(4) noving sone of the Miuscutt factors out of "real and
substantial connection” and into forum non conveni ens woul d
lead to nore, not |ess, discretion and uncertainty because
forum non conveniens is explicitly nore discretionary that
the test for jurisdiction sinpliciter.

[58] It is against this background of post-Miscutt | egal
devel opnents that | proceed to consider the subm ssions of the
parties and intervenors.
[11. The CIPTA nodel

[ 59] The appellants and the intervenor Tourismlndustry
Associ ation of Ontario urge us to adopt a common | aw test
nodel | ed on CIPTA

[60] As CIPTA represents a significant effort to restate and
updat e the nodern Canadi an | aw of jurisdiction, and given the
i nportance attached to it by the appellants, it is appropriate
to consider its purpose and operation in sone detail. For
conveni ence, | have attached the text of the key provisions of
CIPTA relevant to this appeal as Appendix A to these reasons.

[61]] The Drafters' Introductory Comrents state the four main
pur poses of CIPTA:

(1) to replace the wdely different jurisdictional rules
currently used in Canadian courts with a uniform set of
standards for determ ning jurisdiction;

(2) to bring Canadian jurisdictional rules into line with the
principles laid dowmn by the Suprenme Court of Canada in
Morguard and Anthem [ page742]

(3) by providing a uniformjurisdictional standard, to provide
an essential conplenent to the rule of nation-w de
enforceability of judgnents in the uniform Enforcenent of
Canadi an Judgnents Act; and

(4) to provide, for the first time, a nmechanism by which the
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superior courts of Canada can transfer litigation to a nore
appropriate forumin or outside Canada, if the receiving
court accepts such a transfer.

[62] The transfer provisions are an inportant feature of
CIPTA, but as they do not bear directly on the issues raised on
this appeal, | do not propose to review their operation in
detail.

[63] In order to achieve the first three purposes, s. 3 sets
out five grounds for the assertion of jurisdiction against a
person, nanely:

(1) the person is the plaintiff and the proceeding in question
is a counterclaim

(2) the person has submtted to the jurisdiction;

(3) the person has agreed that the court has jurisdiction;

(4) the person is ordinarily resident in the jurisdiction at
the time of the comencenent of the proceeding;

(5) there is a real and substantial connection between the
jurisdiction and the facts on which the proceeding is
based.

[64] Wth the exception of point 4, which replaces residence
at the jurisdiction tinme of comencenent of the proceeding for
service of process in the jurisdiction, this catal ogue
essentially reflects the present state of the common | aw of
jurisdiction as interpreted in Miuscutt. The real and
substantial connection test remains the basic governing
principle for the assertion of jurisdiction against parties who
have not submtted or agreed to the jurisdiction and who do not
reside within the jurisdiction.

[ 65] Section 10 replaces provincial rules of court, such as
Ontario's rule 17.02, providing for service of process outside
the jurisdiction, wwth a Iist of substantive jurisdictional
connections that presunptively establish a real and substanti al
connection for both assunmed jurisdiction and recognition and
enforcenment. The Uni form Law Conference Drafters' Comrents
indicate that this list is "based on the grounds for service ex
juris in the rules of court of many provinces". The list of
connections is not exhaustive; s. 10 explicitly preserves "the
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right of the plaintiff to prove other circunstances that
constitute a real and substantial [page743] connection". Nor is
real and substantial connection made out conclusively if the
case falls into one of the categories listed; s. 10 nerely
provides a real and substantial connection is only "presuned to
exist" and, as explained by the Drafters' Comments, "[a]
defendant will still have the right to rebut the presunption by
showi ng that, in the facts of the particular case, the defined
connection is not real and substantial™

[ 66] Another significant feature of CIPTA is the "forum of
necessity" provision, s. 6, conferring a residual discretion on
the court to entertain the proceeding if:

(a) there is no court outside the jurisdiction in which the
plaintiff can comence the proceedi ng; or

(b) the comencenent of the proceeding in a court outside the
jurisdiction cannot reasonably be required.

[67] Finally, s. 11(1) purports to codify the doctrine of
forum non conveni ens by providing that a court may decline to
exercise jurisdiction "on the ground that a court of another
state is a nore appropriate forumin which to hear the
proceedi ng" and directing, in s. 11(2), that the court "nust
consider the circunstances relevant to the proceeding,

i ncl udi ng":

(a) the conparative conveni ence and expense for the
parties to the proceeding and for their w tnesses,
inlitigating in the court or in any alternative
forum

(b) the law to be applied to issues in the proceeding;

(c) the desirability of avoiding multiplicity of |egal
pr oceedi ngs;

(d) the desirability of avoiding conflicting decisions
in different courts;

(e) the enforcenent of an eventual judgnent; and

(f) the fair and efficient working of the Canadi an
| egal system as a whol e.

[68] In my view, the subm ssions of the appellants exaggerate
both the degree of uncertainty produced by Muscutt and the
degree of certainty and predictability that woul d be achi eved
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by adopting CIPTA. Wth regard to the all eged uncertainty
produced by Muscutt, the appellants did not challenge the
correctness of the results reached in the Muscutt quintet and
were unable to identify conflicting or wongly deci ded cases
under the Miuscutt test. Wth regard to the claimthat CIPTA is
nmore certain and predictable, CIPTA retains the real and
substantial test as the guiding principle but does not define
it. The connecting factors listed in s. 10 are nerely
presunptive and they are not exhaustive, |eaving the issue of
real and [page744] substantial connection as a matter to be
resolved in every case. In cases arising in Nova Scotia and
British Colunbia, jurisdictions that have adopted CIPTA, the
courts have turned to the Muscut t factors in order to
determ ne what other circunmstances could neet the test: see
Bouch v. Penny (Litigation Guardian of), [2009] N S.J. No. 339,
310 D.L.R (4th) 433 (C. A ), at paras. 51-54; Stanway v. Weth
Canada Ltd., [2008] B.C J. No. 1212, 2008 BCSC 847, at paras.
80-90; Cameron v. Equi neox Technol ogies Ltd., [2009] B.C.J. No.
320, 2009 BCSC 221, at paras. 25-26. Moreover, the s. 10
connecting factors are necessarily cast in general terns. They
are not self-applying black-letter rules. Their application
requires interpretation and consideration of broad issues of
fairness and justice. They do not supersede Dickson J.'s
adnonition in Moran [at p. 408 S.C.R] that it would be
"unnecessary, and unw se, to have resort to any arbitrary

set of rules".

[ 69] However, | agree that there is nuch to be gai ned by
payi ng close attention to the CIPTA nodel in clarifying or
nodi fying the Miuscutt test. W should not ignore the
considerations that led to the adoption of CIPTA or the
criticismthat the Miuscutt eight-factor test is too conplicated
and difficult to apply. In refining the Muscutt test, we can

| ook to CIPTA as a worthy attenpt to restate and update the
Canadi an | aw of jurisdiction. W can adopt certain attractive
features of CIPTA and, in so doing, bring Ontario lawinto |ine
with the enmergi ng national consensus on appropriate
jurisdictional standards.

V. Carifying and refornul ati ng Miscutt

[70] In my view, it is appropriate to make several
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clarifications and nodifications to the Muscutt test in |ight
of the post-Miscutt changes to the |egal |andscape that |
outlined earlier in these reasons, and in response to the
argunents we have heard in these appeals.

(a) A category-based presunption

[ 71] The first nodification to Muscutt that | would nmake is
nodel l ed on s. 10 of CIPTA, which gives presunptive effect to a
list of connecting factors drawn and distilled from provinci al
rules of court for service ex juris. | would adopt and apply
this approach with reference to rule 17.02.

[72] In Muscutt, at para. 51, we adopted a statenent from
Janet Wal ker in G D. Watson and L. Jeffrey, eds., Hol nested and
Wat son: Ontario CGvil Procedure (Toronto: Carswell, 2001), at
p. 17-19, that the grounds outlined in rule 17.02 "provide a
rough guide to the kinds of cases in which persons outside
[ page745] Ontario will be regarded as subject to the
jurisdiction of the Ontario courts”. In ny view, there are now
several reasons that justify elevating the weight to be given
rule 17.02 by saying that, with the exception of subrules
17.02(h) ("damages sustained in Ontario") and (o) ("a necessary
or proper party"), if a case falls within one of the
connections listed in rule 17.02, a real and substanti al
connection for the purposes of assum ng jurisdiction against
t he defendant shall be presuned to exist. As with CIPTA, s. 10,
this presunption would not preclude a plaintiff fromproving a
real and substantial connection in other circunstances and does
not preclude the defenda nt from denonstrating that,
notw t hstanding the fact that the case falls under rule 17.02,
in the particular circunstances of the case, the real and
substantial connection test is not net.

[ 73] | would nake this change to Muscutt for the follow ng
reasons.

[74] First, it would bring Ontario lawinto line with one of
the central features of CIPTA in a manner consistent with the
devel opment of the common law. | see s. 10 as a carefully
crafted list of connecting factors, based upon a review of
existing rules of court across Canada providing for service out
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of the jurisdiction, that experience has shown ordinarily point
to a real and substantial connection sufficient to justify the
assunption of jurisdiction. Wth the exceptions of subrules
17.02(h) and (0), the connecting factors listed in s. 10 of
CIPTA are very simlar to those listed in rule 17.02. CIPTA
approves those connecting factors as a reliable guide to the
propriety of assumed jurisdiction and this court should to do
the sane with respect to [rule] 17.02.

[ 75] Second, a review of the post-Miscutt jurisprudence
indicates that virtually all of the cases where it has been
found that there is no real and substantial connection involve
the connecting factors identified by subrule 17.02(h). The fact
that after seven years of litigating the issue there have been
very few cases finding no real and substantial connection under
t he other branches of rule 17.02 suggests that, apart from
subrule (h), the connecting factors identified in the rule
serve as generally reliable indicators of a real and
substanti al connecti on.

[ 76] Third, there is sonme support fromthe jurisprudence for
| ooking to the rules for service ex juris as a guide to real and
substantial connection. In Hunt, La Forest J. stated, at p. 325
S.C.R, that although sonme of the rules for service ex juris
"may well require reconsideration in |light of Mrguard, the
connections relied on under traditional rules are a good pl ace
to start". In Spar, at para. 56, Lebel J. stated, with reference
to art. 3148, [page746] the provision of the Cvil Code of
Quebec dealing with the jurisdiction of the Quebec courts in
civil actions: "I amdoubtful that a plaintiff who succeeds in
provi ng one of the four grounds for jurisdiction would not be
considered to have satisfied the 'real and substanti al
connection' criterion, at |least for the purposes of jurisdiction
sinpliciter". The British Colunbia Court of Appeal appears to
have treated the cases falling within the rule of court for
service ex juris as presunptively satisfying the real and
substantial connection test: see, e.g., Strukoff v. Syncrude
Canada Ltd., [2000] B.C.J. No. 2010, 80 B.C.L.R (3d) 294
(CA), at para. 10.

[ 77] Fourth, to the extent that giving rule 17.02 presunptive
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effect wll sinplify and reduce the incidence and cost of
l[itigation on the issue of jurisdiction, this change addresses
at least in part the concern that the Muscutt test is unduly
conpl ex and unw el dy.

[78] | would not give subrules 17.02(h) or (o) presunptive
effect for the follow ng reasons. The fact that neither is
included in s. 10 of CIPTA indicates that neither has gai ned
general acceptance as a sufficiently reliable indicator of a
real and substantial connection: see, also, Janet Wl ker,
"Beyond Real and Substantial Connection: The Miscutt
Quintet", at pp. 71-74. The "danmges sustai ned" rule was
adopted to relieve against the very narrow view taken in the
case law of the reach of the rule allowing for service ex juris
"in respect of a tort commtted in Ontario" before that area
was |iberalized by Moran. It is clear fromthe reasoning and
the results in the Miuscutt quintet that there are nmany
situations where "damages sustained in Ontario” wll not serve
as areliable indicator of a real and substantial connection.
In ny view, this position is not changed by Spar, which dealt
With injurious acts commtted outside Quebec that caused
damages within Quebec and not the Miuscutt situation where a
plaintiff was injured outside the forumand then cane to the
forum and subsequently suffered damages: see Janet Wal ker
"Must there be Uniform Standards for Jurisdiction within a
Federation?" (2003), 119 L.Q R 567, at p. 570

[ 79] Wth respect to rule 17.02(0), given the very generous
scope of Rule 5 for the joinder of parties, the fact that a
foreign defendant qualifies as a "necessary or proper party" to
a proceeding is not, by itself, a reliable indicator that there
is a real and substantial connection to support the assertion
of jurisdiction over that defendant. The CIPTA Drafters
Comrent to s. 10 is apposite:

[ Sjuch a rule woul d be out of place in provisions that are
based, not on service, but on substantive connections between
t he proceeding and the enacting [ page747] jurisdiction. If a
plaintiff wi shes to bring proceedi ngs agai nst two def endants,
one of whomis ordinarily resident in the enacting
jurisdiction and the other of whomis not, territorial
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conpet ence over the first defendant will be present.

Territorial conpetence over the second defendant w ||
not be presuned nerely on the ground that that person is a
necessary or proper party to the proceedi ng against the first
person. The proceedi ng agai nst the second person will have to
meet the real and substantial connection test.

[ 80] | enphasize, however, that | disagree with the
appel l ant's suggestion that plaintiffs should essentially be
confined to the enunerated categories. That is not the case
under CJPTA and to inpose such a limt would be inconsistent
with the entire thrust of the jurisprudence |I have already
revi ewed enphasizing the need for flexibility in this area of
| aw.

(b) The inportance of distinguishing real and
substantial connection and forum non conveni ens

[81] | agree with the observation made in argunment and in the
academc literature that since Miuscutt was decided, there has
been a tendency to obscure the distinction between jurisdiction
sinpliciter and forum non conveni ens and to nerge
considerations pertaining to forum non conveniens into the real
and substantial connection analysis. In part, this tendency is
a product of the unduly wde interpretation given in sonme cases
to fairness (Miscutt factors 3 and 4), a topic to which I wll
return bel ow.

[82] | would reiterate what we said in Miuscutt: there is a
clear distinction to be drawn between |egal jurisdiction
sinpliciter and the discretionary test for forum non
conveni ens. The factors to be considered are different and
distinct. In order to naintain the necessary degree of
certainty and clarity, it is inportant to nmaintain and respect
the distinction between the two tests. In particular, the
factors |listed for consideration at the second, discretionary,
f orum non conveni ens stage have no bearing on real and
substantial connection and, therefore, should not be considered
at the first stage of jurisdiction sinpliciter analysis. The
test for jurisdiction sinpliciter is whether there is a real
and substantial connection, an inquiry that does not turn upon
a conparison with the strength of the connection w th another
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potentially avail able jurisdiction.
(c) Refining and sinplifying the Miuscutt test

[83] Wth the experience gained fromthe substantial vol une
of case |aw applying Miscutt, with the perspective offered by
t he extensive body of scholarly witing on the Miuscutt test and
with the benefit of the very thorough argunents we have heard
in these appeals, it is now possible and appropriate to refine
and to [page748] sinplify the test. | recognize that one of the
shortcom ngs of the Muscutt test is that it provided little or
no gui dance on the relationship between the eight factors or as
to the relative weight or significance each factor should bear.
| think that it is now possible to sinplify the test and to
provide for nore clarity and ease in its application. | will do
this by reviewi ng each of the eight Miuscutt factors, not to
reinforce their continued application, but to explain the
manner in which I would el aborate a new refined test.
(1) The core of the test: the connection
between the forum the plaintiff's claim
and t he def endant

[84] The core of the real and substantial connection test is
the connection that the plaintiff's claimhas to the forum and
t he connection of the defendant to the forum respectively. The
remai ni ng consi derations or principles serve as analytic tools
to assist the court in assessing the significance of the
connections between the forum the claimand the defendant.

[85] As we explained in Miuscutt, at para. 36, the Suprene
Court of Canada has rejected the notion that there is a precise
or nechanical test to define the nature or degree of
connections required. In Mrguard, at pp. 1104-1109 S.C. R, the
court variously described a real and substantial connection as
a connection "between the subject-matter of the action and the

territory where the action is brought”, "between the
jurisdiction and the wongdoi ng", "between the damages suffered
and the jurisdiction", "between the defendant and the forum
province", "with the transaction or the parties", and "with the

action" (enphasis added).

[86] | see no reason to depart fromwhat we said in Miscutt,

2010 ONCA 84 (CanLli)



at paras. 54-74, in rejecting the argunent that assuned
jurisdiction should focus solely or primarily upon the nature
and extent of the defendant's contacts with the jurisdiction.
We concl uded, at para. 74, that "[while the defendant's
contact with the jurisdiction is an inportant factor, it is not
a necessary factor" [enphasis added]. A personal subjection
test based exclusively on the defendant's contacts woul d be
unduly restrictive, would fail to pay adequate heed to the
interests of the injured plaintiff, would be inconsistent with
a substantial body of case |law reviewed in Miscutt, at paras.
63-74, and would be contrary to the Suprenme Court of Canada's
enphasis on the need for flexibility. It would al so be

i nconsistent wwth CIPTA, s. 3(e), which confers jurisdiction if
"there is a real and substantial connection between the

[forum and the facts on which the proceedi ng aga inst that
person is based". [page749]

[87] As we put it in Miuscutt, at para. 77, when explaining
the i nportance of defining the real and substantial connection
test broadly enough to enbrace consideration of the connection
between the forumand the plaintiff's claim

The forumhas an interest in protecting the legal rights of
its residents and affording injured plaintiffs generous
access for litigating clains against tortfeasors. In Mran v.
Pyle at p. 409, Dickson J. spoke of "the inportant interest a
state has in injuries suffered by persons withinits
territory". The Moran decision and the introduction of the
"damage sustained" rule in 1975 were both notivated by the
perception that the interests of justice required a nore
generous approach to assuned jurisdiction. The connection
between the forumand the plaintiff's claimis therefore
rel evant.

[ 88] Accordingly, | would maintain the connection between the
plaintiff's claimand the forumas a core elenent of the real
and substantial connection test.

[ 89] When assessing the connection between the forum and the
defendant, the primary focus is on things done by the defendant
within the jurisdiction. Wiere the defendant confines its
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activities to its home jurisdiction, it will not ordinarily be
subject to the jurisdiction of the forum see, e.g., Lemmex,
Leuf kens and Sinclair. However, as was held in Mran, physical
presence or activity within the jurisdiction is not always
requi red. Where a defendant could reasonably foresee that its
conduct would cause harmw thin the forumby putting a product
into the normal channels of trade and knows, or ought to know,
that the product would be used in the forumand that if
defective could harma consunmer in the forum jurisdiction may
be assuned.

[90] I am not persuaded by the subm ssion of the Charron
respondents that Miuscutt reads Moran too narrowy and that
jurisdiction should be assuned over a defendant who ought to
reasonably have contenpl ated being called upon to account in
the forum It is difficult to see how a proposition stated that
broadly could avoid subjecting anyone who has regul ar deal i ngs
with extra-provincial parties fromrendering thensel ves subject
to the honme jurisdiction of the extra-provincial custoner. In
Sinclair, we dealt with restaurant owners who regularly do
busi ness with extra-provincial custonmers. | see no reason to
depart fromwhat we said at para. 21:

Rest aurant owners and operators deal with custoners who are
travelling away from honme on a regular and routine basis. To
require restaurant owners and operators to litigate the
clains of custoners wherever they reside would i npose a heavy
burden that is difficult to justify under the principles of
order and fairness expressed in Mdrguard and Hunt. Travellers
fromall corners of the earth m ght choose to dine in any
Ontario restaurant. Absent special circunstances, to require
Ontario restaurant owners and operators to defend their
conduct in the hone jurisdictions of their custoners would

i npose an undue and unreasonabl e burden on them If Ontario
courts are [page750] not prepared to inpose that burden on
Ontario restaurant owners and operators, we should al so
refuse to assunme jurisdiction against foreign restaurant
owners and operators sued by Ontario residents for
consequenti al damages resulting froma tort commtted outside
t he province.
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[ 91] Accordingly, | would maintain the distinction nade in
Muscutt, at para. 83, between the degree of foreseeability
notivating Moran and the situation where a wongful act and
injury occur outside the jurisdiction and the plaintiff returns
home and continues to suffer consequential damage. The fact
that it was foreseeable that a visiting plaintiff will return
home and continue to suffer damages fromthe injury does not,
by itself, make the defendant subject to the plaintiff's honme
jurisdiction under the Mdran principle.

[92] On the other hand, acts or conduct short of residence or
carrying on business will often support a real and substanti al
connection. As stated in Beals, at para. 32, "a defendant can
reasonably be brought within the enbrace of a foreign
jurisdiction's | aw where he or she has participated in
sonet hing of significance or was actively involved in that
foreign jurisdiction".

(11) Fairness

[ 93] Morguard and Hunt rewote the law of jurisdiction in
terms of both "real and substantial connection” and in terns of
"order and fairness". The two concepts are correlative and
inextricably related. As stated in Hunt, at p. 326 SSC R, the
assunption of jurisdiction "nmust ultimately be guided by the
requi renents of order and fairness, not a mechanical counting of
contacts or connections". As we stated in Miscutt, at para. 86,
proper consideration of the defendant's position cannot be
acconplished sinply by |ooking at the acts or conduct that woul d
render the defendant subject to the jurisdiction. The quality,
strength or significance of those contacts cannot be assessed in
a purely mechanical fashion. The inquiry necessarily entails
consideration of the fairness or unfairness of asserting
jurisdiction against the defendant in light of those contacts.
As the Nova Scotia Court of Appeal held in OBrien v. Canada
(Attorney Ceneral), [2002] N.S.J. No. 57, 201 NS. R (2d) 338
(CA), at para. 20, leave to appeal to S.C.C. denied [2002]
S.C.C A No. 155:

The concept of order and fairness is integral to the question
of determ ning whether there is a real and substanti al
connection . . . [and] it is not inappropriate for a court to
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consider as a conponent of the test, the fairness to the
parties in determning if there is a real and substanti al
connection

[ 94] See, al so, Bouch, at para. 51:

: | reject the suggestion that considerations of fairness
have no place in the inquiry into the existence of a real and
substanti al connection, and are [page751] only to be wei ghed
during the application of the discretionary forum non

conveni ens doctrine. In nmy respectful view, such a

prohi bition would introduce an unnecessary and unrealistic
rigidity to a test that is clearly designed to be flexible.
To i nmpose such a constraint would prevent a judge's
assessnment of the totality of the evidence when deciding

whet her the circunstances nmade it proper to accept
jurisdiction over the action as framed by the plaintiff.

[ 95] The principles of order and fairness apply equally to
the plaintiff and, as stated in Miuscutt, at para. 89, the
entire thrust of nodern jurisprudence, from Mran to Mrguard

and beyond, has been to broaden the inquiry beyond the contacts

t he defendant has with the jurisdiction and to include
consideration of fairness to the plaintiff:

Morguard and Moran both hold that given the realities of
nodern conmerce and the free flow of goods and peopl e across
borders, plaintiffs should not be saddled with the
anachroni stic "power theory"” that focuses exclusively on
subj ection and territorial sovereignty. Al though Tol of son
dealt with choice of law, at pp. 1071-72, the court also
speaks of the need to balance the interests of the plaintiff
and defendant. Further, in QGakley v. Barry, [(1998), 166
N.S.R (2d) 282, leave to appeal to S.C.C. refused, [1998]
S.C.C.A No. 282] Pugsley J.A held at p. 699 that "[t]he
concept of fairness in determning jurisdiction should be
considered fromthe point of view of both the respondent
[plaintiff], as well as the appellants [defendants]". |
agree that it is inportant to consider fairness to the
plaintiff and to bal ance this against fairness to the
def endant .
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[96] | would, therefore, maintain consideration of the
fairness of assumng or refusing jurisdiction as a
consideration that bears upon the real and substanti al
connection test. However, | would explain and clarify what was
said in Miuscutt and limt the extent to which fairness
considerations apply in the manner outlined in the foll ow ng
par agr aphs.

[97] First, Muscutt factors 3 and 4 should be collapsed into
one, and the fairness of assum ng or refusing jurisdiction
shoul d be consi dered together.

[ 98] Second, consideration of fairness should not be seen as
a separate inquiry unrelated to the core of the test, the
connection between the forum the plaintiff's claimand the
def endant. Consideration of fairness should rather serve as an
analytic tool to assess the relevance, quality and strength of
t hose connections, whether they anmount to a real and
substantial connection, and whether assum ng jurisdiction
accords with the principles of order and fairness.

[99] Third, | agree with CRL's subm ssion that unfairness to
the plaintiff in not assumng jurisdiction does not anmount to
an i ndependent factor capable of trunping the want of a real
and substantial connection between the forum and the
plaintiff's claimand/or the defendant. Mreover, the fact that
the foreign [page752] defendant is insured against the risk of
litigation does not overcone a |ack of connection between the
claimor the defendant and the forum and insurance is a matter
that is nore properly considered in relation to forum non
conveni ens.

[ 100] The post-Miscutt energence of the forum of necessity
doctrine has a direct bearing on this issue. The forum of
necessity doctrine recogni zes that there will be exceptional
cases where, despite the absence of a real and substanti al
connection, the need to ensure access to justice wll justify

the assunption of jurisdiction. The forum of necessity doctrine

does not redefine real and substantial connection to enbrace
"forumof |ast resort” cases; it operates as an exception to
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the real and substantial connection test. Where there is no
other forumin which the plaintiff can reasonably seek relief,
there is a residual discretion to assunme jurisdiction. In ny
view, the overriding concern for access to justice that
notivates the assunption of jurisdiction despite inadequate
connection with the forum shoul d be acconmmpdat ed by explicit
recognition of the forum of necessity exception rather than by
distorting the real and substantial connection test.

[ 101] Fourth, as | have already stated, it is inportant to
mai ntain the distinction between jurisdiction sinpliciter and
forum non conveni ens. Consideration of jurisdiction sinpliciter
and the real and substantial connection test nust not
anticipate, incorporate or replicate consideration of the
matters that pertain to the forum non conveniens test.
(1i1) The relevance of the involvenent of other
parties to the suit

[ 102] The invol vement of other parties to the suit is not, as
Muscutt suggests, a factor that needs to be routinely
considered in all cases. It remains relevant to the real and
substantial connection test, but only in cases where it is
asserted as a possible (not a presunptive) connecting factor
that may justify assumng jurisdiction. In addition, at the
forum non conveni ens stage, the avoidance of a multiplicity of
proceedi ngs remai ns one of the factors to be consi dered.

(itv) The court's wllingness to recognize and
enforce an extra-provincial judgnment
rendered on the sane jurisdictional basis

[103] | agree with the subm ssion that the court's
w I lingness to recogni ze and enforce an extra-provincial
j udgnent rendered on the sane jurisdictional basis should not
be treated as a [ page753] separate factor to be considered and
wei ghed in the balance with the other relevant factors. It
remai ns, however, a general and overarching principle that
energes fromthe assimlation in Morguard and Hunt of the rules
for jurisdiction over foreign defendants and the rules for
recognition and enforcenent of foreign judgnents. |If a court
holds that there is a real and substantial connection
sufficient to justify asserting jurisdiction against a foreign
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defendant, it thereby holds that there would be a real and
substantial connection sufficient to require recognition and
enforcenent of a foreign judgnent against an Ontari o def endant
rendered on the sane basis. That is an inportant general | egal
principle that disciplines the assunption of jurisdiction
agai nst extra-provincial defendants. It is a principle that a
court should bear in m nd when considering whether to assune
jurisdiction against an extra-provincial defendant. |If the
court would not be prepared to recognize and enforce an extra-
provi nci al judgnment against an Ontario defendant rendered on
the same jurisdictional basis, it should not assune
jurisdiction against the extra-provincial defendant.

(v) Whether the case is interprovincial or

international in nature

[104] In Muscutt, at paras. 95-99, we cited a nunber of
authorities that state that the assunption of jurisdiction is
nore easily justified in interprovincial cases than in
international cases. In Mrguard, at pp. 1098 and 1101 S.C R
La Forest J. stated that the "considerations underlying the
rules of comty apply with much greater force between the units
of a federal state", that a federation "inplies a fuller and
nor e generous acceptance of the judgnents of the courts of other
constituent units of the federation” and that "the rul es of
comty or private international |aw as they apply between the
provi nces nmust be shaped to conformto the federal structure of
the Constitution”. In Hunt, at p. 323 S.C. R, La Forest J.
referred to the distinction drawn in Aetna Fi nancial Services
Ltd. v. Feigelman, [1985] 1 SSC R 2, [1985] S.C.J. No. 1, at
pp. 34-35 S.C. R, between interprovincial and international
cases for the purpose of Mareva injunctions and added, "I do not
think litigation engendered against a corporate citizen |ocated
in one province by its trading and commercial activities in
anot her province should necessarily be subject to the sanme rul es
as those applicable to international comrerce".

[105] | disagree with the subm ssion that Beals, at para. 19,
hol ding that "the 'real and substantial connection' test, which
is applied to interprovincial judgnments, should apply equally to
the recognition of foreign judgnents", obliterates the
di stinction [page754] between interprovincial and international
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cases. In ny view, by applying the real and substanti al
connection test to international judgnents, Beals does not
require that in its precise application in particular cases, the
real and substantial connection test will inevitably treat
interprovincial and international cases identically. There is
nothing in Beals that considers or disputes the reasons given in
Mor guard, Hunt, Tol of son and Aetna for applying jurisdictional
standards in a manner that takes into account the realities of a
federation with a shared legal tradition and integrated econom c
and soci al connections. Mreover, that distinction was
reiterated by the Suprenme Court of Canada in a post-Beals
decision, albeit in a forumnon conveni ens case, Teck Com nco
Metals Ltd. v. Lloyd's Underwiters, [2009] 1 S.C R 321, [2009]
S.C.J. No. 11, where the court stated, at para. 30: "A

di stinction should be nmade between situations that involve a

uni form and shared approach to the exercise of jurisdiction
(e.g. inter-provincial conflicts) and those, such as the present
[involving foreign parties], that do not." | concl ude,
accordingly, that Beals does not preclude differential treatnent
bei ng accorded to interprovincial and international cases.

[106] | agree, however, with the subm ssion that it is not
useful to treat the difference between international and
i nterprovincial judgnments as one of several itenms on a nulti-
factor list having nore or |ess equal weight with the other
factors. Rather, it should be regarded a general principle of
| aw t hat generally shapes and guides the analysis of real and
substanti al connecti on.
(vi) Comity and the standards of jurisdiction,
recogni tion and enforcenent prevailing
el sewhere

[107] Comty and the encouragenent of uniformty or
reciprocity are general principles that shape the rul es of
private international |aw. see Mdrrguard, at p. 1096 S.C R,
referring to Hlton v. CGuyot, 159 U S. 113, 16 S. C. 139
(1895), at pp. 163-64 U. S.; Beals, at paras. 27-29; and
Spar, at para. 17, describing comty as "a useful guiding
princi pl e when applying the rules of private international
law'. In Muscutt, we reviewed the treatnent accorded "damages
sustained in the jurisdiction" as a result of a tort commtted
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el sewhere as a basis for assuned jurisdiction in several
foreign jurisdictions. | reject the surprisingly insular
argunment made by sone scholars that we should ignore foreign

| aw when consi dering and applying the real and substanti al
connection test. In my view, it is entirely appropriate to take
foreign law into account in an area of |aw that has such
obvious and i medi ate application to foreign litigants. Wile |
certainly would not insi st on the production of evidence of
foreign law in [ page755] every case, | view it as helpful to
know how foreign courts treat |ike cases when determ ning the
appropri ateness of extending the reach of Ontario | aw agai nst a
foreign litigant.

[ 108] Accordingly, while | would no longer list comty and
the standards of jurisdiction, recognition and enforcenment
prevailing el sewhere as one of several itens on a nmulti-factor
list having nore or |ess equal weight with the other factors,
woul d maintain these legal principles as relevant to the
assessnment of real and substantial connection.

V. Refornulating Miuscutt: summary

[ 109] To summari ze the preceding discussion, in ny view, the

Muscutt test should be clarified and refornul ated as foll ows:

-- First, the court should determ ne whether the claimfalls
under rule 17.02 (excepting subrules (h) and (0)) to
determ ne whether a real and substantial connection with
Ontario is presuned to exist. The presence or absence of a
presunption will frame the second stage of the analysis. If
one of the connections identified in rule 17.02 (excepting
subrules (h) and (o)) is nade out, the defendant bears the
burden of showing that a real and substantial connection
does not exist. If one of those connections is not nade
out, the burden falls on the plaintiff to denonstrate that,
in the particular circunstances of the case, the real and
substantial connection test is net.

-- At the second stage, the core of the analysis rests upon
t he connection between Ontario and the plaintiff's claim
and the defendant, respectively.

-- The remai ni ng consi derations should not be treated as
i ndependent factors having nore or |ess equal weight when
determ ning whether there is a real and substanti al
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connection, but as general legal principles that bear upon
t he anal ysi s.

Consi deration of the fairness of assum ng or refusing
jurisdiction is a necessary tool in assessing the strengths
of the connections between the forumand the plaintiff's
cl aimand the defendant. However, fairness is not a free-
standi ng factor capable of trunping weak connections,
subject only to the forum of necessity exception.

Consi deration of jurisdiction sinpliciter and the real and
substantial connection test should not anticipate,
incorporate or replicate consideration of the matters that
pertain to forum non conveniens test. [page756]

The invol venrent of other parties to the suit is only
relevant in cases where that is asserted as a possible
connecting factor and in relation to avoiding a

mul tiplicity of proceedi ngs under forum non conveni ens.
The willingness to recognize and enforce an
extra-provincial judgnent rendered on the sane
jurisdictional basis is as an overarching principle that

di sci plines the exercise of jurisdiction against
extra-provincial defendants. This principle provides
perspective and is intended to prevent a judicial tendency
to overreach to assune jurisdiction when the plaintiff is
an Ontario resident. If the court would not be prepared to
recogni ze and enforce an extra-provincial judgnent agai nst
an Ontario defendant rendered on the sanme jurisdictional
basis, it should not assune jurisdiction against the
extra-provincial defendant.

Whet her the case is interprovincial or international in
nature, and comty and the standards of jurisdiction,
recognition and enforcenent prevailing el sewhere are

rel evant considerations, not as independent factors having
nore or |less equal weight with the others, but as general
principles of private international |aw that bear upon the
interpretation and application of the real and substanti al
connection test.

The factors to be considered for jurisdiction sinpliciter
are different and distinct fromthose to be considered for
forum non conveni ens. The forum non conveni ens factors have
no bearing on real and substantial connection and,
therefore, should only be considered after it has been
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determ ned that there is a real and substantial connection
and that jurisdiction sinpliciter has been established.

-- Were there is no other forumin which the plaintiff can
reasonably seek relief, there is a residual discretion to
assune jurisdiction.

Appl i cation
| . Charron
(1) Should a real and substantial connection be
presunmed on the ground that the case falls within a
connection specified in rule 17.02?

[110] The plaintiff Anna Charron resides in Ontario and her
damages for | oss of |ove, care, guidance and conpani onship
pursuant to the Fam |y Law Act and the estate's claimfor |oss
of future incone are clains for danages suffered in Ontario as
a [ page757] result of a tort or breach of contact commtted
el sewhere, pursuant to rule 17.02(h). As | have indicated,
however, rule 17.02(h) is not one of the rule 17.02 connections
that attract presunptive effect.

[ 111] The plaintiff's claimagainst CRL also arises directly
fromthe contract the Charrons entered with Hola Sun for a one-
week al |l -inclusive vacation package that included scuba
diving at the Breezes Costa Verde resort. The statenent of
claimalleges "that it was a termof the contract, express or
inplied, that the |ate C aude Charron be provided with safe
scuba diving instruction and equi pnent, and that the
Def endants, by their conduct, have breached the said contract".

[112] | see no reason to interfere with the notion judge's
finding, at para. 21, that it "could reasonably be argued that
a contract was entered into in Ontario". Al the arrangenents
were made in Ontario through the respondents Bel Air and Hol a
Sun, both corporations carrying on business in Ontario.

[113] Although CRL was inplicated in the pronotion and
execution of the contract, CRL was not a party to that
contract, and for that reason, | do not viewthis as a case
that triggers the presunptive effect of rule 17.02.
Accordingly, it is necessary to consider whether the
respondents have ot herw se denonstrated a real and substanti al
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connection to support Ontario assum ng jurisdiction over CRL.
(2) Dd the respondents establish a real and
substantial connection?
(i) The connection between the forum and
plaintiff's claim

[114] | see no basis upon which to interfere with the notion
judge's finding that there is a significant connection between
the plaintiffs' claimand Ontario. Wile not presunptive of a
real and substantial connection, damages suffered in the
jurisdiction has often been accepted as a significant
connection, both in Ontario and in other provinces: see, e.g.,
Spar (Quebec); Sanpson v. O sen, [2005] S.J. No. 751, 274 Sask.
R 234 (QB.), at para. 12; Bouch, at para. 43 (Nova Scotia);
Cakl ey, at para. 95 (Nova Scotia); Coutu, at para. 6 (New
Brunswi ck); Pacific International Securities Inc. v. Drake
Capital Securities Inc., [2000] B.C. J. No. 2328, 194 D.L.R
(4th) 716 (C.A), at p. 722 D.L.R (British Colunbia).

(11) The connection between the forum and def endant

[115] | see no basis to interfere wwth the notion judge's
finding, at para. 22 of his reasons, that there is a connection
bet ween the forum and the defendant: [page758]

CRL manages resorts [in Cuba]. These resorts rely heavily on
international travellers. Cubans and Anericans, for economc
and political reasons, are not the target market for these
resorts. These resorts rely on an international market and
Canada, and in particular Ontario, provides a |large portion
of tourists purchasing vacation packages. CRL has a | egal
obligation to market these resorts internationally. It
fulfills its obligation in Ontario by way of an agreenent
with Hola Sun. Hola Sun, in turn, advertises these resorts in
Ontario and uses the authorized VRL [Village Resorts
International Ltd.] trademarks to market these properties.
Therefore, CRL has a connection with Ontario by way of its
agreenent with Hola Sun.

[116] The issue is the significance of CRL's connection with
Ontario under the revised test for assuned jurisdiction
el aborated in these reasons. Wile the evidence may fall short
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of establishing that CRL was carrying on business in Ontari o,
for the follow ng reasons, | conclude there is evidence to
support a finding that CRL's activities amount to a significant
connection with Ontari o.

[117] The record reveals that CRL was directly involved in
activity in Ontario to solicit business for the resort. Unlike
the defendants in Leufkens, Lemrex and Sinclair, CRL did not
confine its activities to its hone jurisdiction:

-- pursuant to its contract with the Cuban hotel owner, CRL
was required to and did pronote and advertise the resort
usi ng the "Superd ubs" brand in Canada;

-- CRL relies on maintaining a high profile for the Superd ubs
brand in Ontario as residents of Canada and Ontario
represent a high proportion of CRL's target market;

-- CRL was licensed to use the "SuperC ubs"” |abel and itself
"created" the "SuperCd ubs Cuba" | abel and used these | abels
to market the resort in Ontari o;

-- CRL's witness Abe Mdore agreed on cross-exan nation:

-- "that CRL was in the business of carrying out
activities in countries such as Canada to generate
payi ng guests of the resort"”;

-- that to do so CRL had to "either directly or engage
others to undertake the activity of solicitation,
pronoti on and advertising” in Canada;

-- that CRL ensured that it had relationships with others
to do so in Ontario to satisfy its contractua
obligation to pronote the resort; [page759]

-- CRL representatives regularly travel to Ontario to further
CRL's pronotional activity;

-- CRL arranged for the preparation and distribution of
pronoti onal materials in Ontario; and

-- as outlined in the foll ow ng paragraph, CRL benefited from
an office in Ontario that provided information and engaged
in the pronotion of the SuperC ubs brand.

[118] Wiile CRL itself had no office in Ontario, the
Super C ubs brand, used by CRL to pronote the resort, is held
out in pronotional materials as having an office in Ontario. In
brochures prepared by CRL for distribution to Ontario residents
and in a travel industry publication listing hotel
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representatives and major hotel chains in Canada, SuperClubs is
shown as havi ng Canadi an offices at 9019 Bayvi ew Ave., R chnond
HIl, phone nunber 905-771-8664. Nancy Hay is referred to as
Director of Sales, Canada. On pronotional naterials available
fromOntario travel agents, Nancy Hay's nanme and tel ephone
nunber appear on these pronotional materials and adverti senents
and she is described as "Contact Superd ubs". The details of
Nancy Hay's duties and the nature of her responsibilities are
unclear, but there is little doubt that she is part of the
pronotion of the SuperC ubs brand in Ontario and that CRL used
and benefited fromher presence in Ontario to pronote its

busi ness. Abe Mbore admtted on cross-exam nation that he
visited Nancy Hay at her office to discuss the pronotion of
CRL's resorts. Hola Sun's witness Andrea Carr testified that
"if | had any question about any Superd ubs property" she

woul d call Hay's office and "they would find ne the answer". As
menti oned bel ow in connection wth Van Breda, Moore directed
Rene Denis to contact Nancy Hay "for assistance with
pronotions". Abe Mbore swore that the work of that office is
now conducted by ILI Travel Limted, an Ontario corporation of
which he is the president and for which he perfornms managenent
services under a contract with CRL and that as a result, he now
spends three nonths a year in Ontario.

[119] In ny view, one can fairly infer fromthis body of
evi dence that although CRL itself nmaintained no office in
Ontario, CRL is inplicated in and benefits fromthe physical
presence in Ontario of an office and contact person held out to
the public as representing the sanme "Superd ubs" brand CRL uses
to carry on its business of pronoting and operating the resort.

[120] In ny view, when considered as a whole, this |evel of
activity and presence in Ontario on the part of CRL to pronote
its business anpbunts to a significant connection with Ontari o.
[ page760] CRL's situation is readily distinguishable from
that of the local service providers in Lemmex, Leufkens and
Sinclair, who confined their activities to their hone
jurisdictions.

(1i1) Fairness

[121] | respectfully disagree wwth the way the notion judge
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dealt with the issue of fairness. In ny view, by considering
the difficulties the parties would face in arranging for

W tnesses to testify in either Cuba or Ontario, he conflated
the forum non conveniens test with the test for real and
substantial connection. | wll return to consider those factors
when | consider the issue of forum non conveni ens.

[ 122] However, when | consider the connections between the
claim CRL and Ontario through the lens of fairness to assess
their significance and weight in relation to a real and

substantial connection, | agree with the notion judge's
conclusion that fairness supports the assunption of
jurisdiction against CRL. In particular, | see nothing unfair

inrequiring CRL to defend this action in Ontario. As | have
al ready indicated, CRL actively marketed in Ontario the all-

i ncl usive vacation that the Charrons purchased in a variety

of ways. Wiile the contract between CRL and Hol a Sun provided
for the application of Cuban | aw and for Cuban jurisdiction in
relation to disputes arising between CRL and Hol a Sun, that
provi sion has no application to the Charrons.

[ 123] Accordingly, | agree with the subm ssion that in the
Iight of these connections, and subject to the consideration of
forum non conveni ens, there is nothing unfair about requiring
CRL to defend this claimin Ontario.

(1v) General principles

[ 124] An inportant discipline on the real and substanti al
connection inquiry and check on jurisdictional overreaching is
to ask whether Ontario would be willing to recognize and
enforce an extra-provincial judgnent rendered on the sane
jurisdictional basis as that being asserted here. In ny view,
the answer to that question is yes. CRL's activities are far

renoved fromthose of a |ocal tourist business -- the
restaurant owner discussed in Sinclair or the nuch di scussed
Al gonqui n canoe renter -- that accepts business from out- of -

provi nce defendants but essentially confines its activities
to Ontario. CRL targeted the Ontario market, it entered into
contracts in Ontario with Ontario entities to pronote its
business, it ensured that printed pronotional materials were
available to allow Ontario travel agents to sell the products
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it was pronmoting and its interests were fostered by the

physi cal presence in Ontario of a SuperC ubs office and

[ page761] contact person. In nmy view, if an Ontario defe
ndant were to engage in a conparable |evel of activity in a
foreign jurisdiction, Ontario would recognize and enforce a

j udgnent rendered against the Ontari o defendant by the courts
of that foreign jurisdiction

[125] | would add, with particular reference to the

subm ssion of the Tourismlndustry Association of Ontario, that
where an Ontario operator targets a particular foreign market
and engages in activities likely to attract foreign
jurisdiction, it can protect its interests by insisting upon an
Ontario choice of Iaw and choice of forumclause in its
contracts with foreign visitors.

(3) Forum non conveni ens

[126] | would not interfere with the notion judge's rejection
of the subm ssion that the action should be stayed on grounds
of forum non conveni ens.

[ 127] The notion judge found that sone defence w tnesses
woul d have to travel from Cuba and observed that Cuban trave
and immgration restraints mght "nmake their travel to Ontario
for a trial difficult or inpossible". On the other hand, he
noted that there was evidence froman expert on Cuban | aw t hat
alternative arrangenents could be nade to take their evidence
in Cuba, if the trial were held in Ontario. Moreover, the
plaintiffs would have to arrange for the attendance of several
physi ci ans and ot her individuals fromOntario who had been with
t hem when the acci dent occurred. The notion judge noted that
CRL is not domciled in Cuba and that it is insured agai nst
l[tability in Ontario. Wile evidence of Cuban law w || be
required if the action proceeds in Ontario, both parties had
al ready retained Cuban | aw experts. The action al so invol ves
Bel Air and Hola Sun, Ontario corporations naned as defendants
and who assert cross-clains against CRL, and permtting suit
here would avoid a multiplicity of proceeding s and the risk of
inconsistent results. There is an issue as to whether the
plaintiffs will be able to claimunder the Fam |y Law Act given
the lex loci delicti rule laid down in Tol of son. The notion
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j udge may have oversinplified the discussion of whether such a
claimcould be made if the action proceeds in Ontario. However,
it is clear that such damages woul d be excluded if the Charrons
were forced to sue in Cuba. There are also statenents fromthis
court suggesting that, in sone cases, clains for Famly Law Act
damages may fall into the exceptional category nentioned in
Tol of son: see Hanl an v. Sernesky (1998), 38 O R (3d) 479
[1998] O J. No. 1236 (C. A ); Wng v. Lee (2002), 58 OR

(3d) 398, [2002] OJ. No. 885 (C A ), at para. 16; [page762]
Sonmers v. Fournier (2002), 60 O R (3d) 225, [2002] O J. No.
2543 (C. A ), at para. 34.

[ 128] The forum non conveni ens decision is discretionary and
the notion judge cited and applied the proper legal test. | see
no error of principle that would justify appellate
i ntervention.

(4) Conclusion: Charron

[ 129] Accordingly, | would dismss the appeal.
1. Van Breda
(1) Should a real and substantial connection be
presunmed on the ground that the case falls within a
connection specified in rule 17.02?

[130] | see no basis to interfere wwth the notion judge's
conclusion that there was "a significant connection between the
plaintiffs claimand Ontari o" on the basis that the contract
was entered into in Ontario. Al the arrangenents were made
t hrough Denis and Sport au Soleil in Ontario. Denis confirnmed
t hose arrangenents with a letter to Berg, witten on the
| etterhead "Superd ubs Cuba -- Tennis", setting out the dates,
instructions on howto get to the hotel and specifying the
nature of Berg's duties. The letter specified the terns of
Berg's arrangenent with the resort: "In exchange for your
services the hotel will accommbdate you and your guest in a
shared room This also includes all neals and drinks and
transportation to and fromthe Veradero airport." The letter
concludes with an instruction addressed to the Hotel Reception
Desk: "The above individual has been confirmed for these dates
with the hotel General Manager."
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[ 131] There was no witten contract between Denis and CRL,
but in ny view, it may be inferred fromthe letter Abe Moore
wote to Denis asking himto find tennis teaching professionals
that Denis was acting, as the notion judge put it, "in part at
| east” as CRL's agent:

| do not want to do a formal arrangenment nor get into a |ong
term arrangenent, we just want to be able to find sone people
who are prepared to teach for a couple of hours each day in
exchange for accommodations for two people sharing. | am
prepared to conpensate you, hopefully in kind, for your
efforts.

[132] In his affidavit, More described his arrangenent with
Denis as "an oral contract . . . whereby Sport au Sol ei
arranges for the services of various professionals such as the
plaintiff, Viktor Berg". Denis used the Superd ubs trademark on
his |l etterhead, he wote the letter confirmng the terns of the
[ page763] arrangenent with the resort that CRL operated and
he instructed the registration desk at the resort in Cuba that
Berg' s arrangenents were "confirmed". Denis' conduct, including
the letter he wote on Berg and Van Breda's behal f setting out
the terns of their contract, was accepted and acted on by CRL,
giving rise to an inference of agency. | see no nerit in the
subm ssion that the notion judge nade a pal pabl e or overridi ng
error in finding that Denis was acting "in part at |east" as
CRL's agent in meking these arrangenents.

[133] Nor do | see any nerit in CRL's subm ssion that there
was no binding contract until Berg and Van Breda arrived at and
checked in to the hotel. This is not the usual case where an
Ontario resident sinply nmakes a reservation with an out-of -
provi nce hotel and then finalizes the details of the
contract upon arrival and check-in. Berg made all his
arrangenments with an Ontari o-based entity clothed with the
necessary authority to conmt the foreign-based hotel to an
unusual and specific arrangenent for the provision of services
i n exchange for the provision of accommodati on. See Fordyce v.
Round Hi Il Devel opnents, 1978 U.S. Dist. LEXIS 19112 (N.Y.
1978), where the District Court for the Southern District of
New York declined to assunme jurisdiction over the defendant
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owner of a Jamaican hotel as the New York agent of the hotel
could not bind the resort by confirmng reservations, an
ability which could have been sufficient to ground the
assunption of jurisdiction over Round Hill on the basis of "doi
ng business", as interpreted in Frummer v. Hilton Hotels
International, Inc., 19 N Y.2d 533, 227 N E. 2d 851 (1967).

[134] In this case, there was no tour operator standing
between the clients and CRL: the contract for the all-inclusive
vacation was made directly with CRL. | conclude that, based
upon the facts alleged in the pleadings and the evidence | ed on
the notion, the respondents' claimagainst CRL falls wthin the
connection described in rule 17.02(f)(i) as a claim"in respect
of a contract where . . . the contract was nade in Ontario". |
woul d accordingly hold that a real and substantial connection
between the claimand Ontario is presuned to exist.

[135] The claimis franmed both in contract and in tort.
Arguably, it is nore tortious that contractual in nature.
However, that does not defeat or minimze the significance of
the contract as a significant connection with Ontario. First,
there is a strong nexus and overlap between clains in contract
and tort, and there is concurrent liability for negligence
arising fromcontractual relationships. A party is not required
to el ect between suing in tort or contract; the general rule is
that of concurrent liability [page764] where a wong supports
an action in both contract and tort: BG Checo |nternational
Ltd. v. British Colunbia Hydro and Power Authority, [1993] 1
S CR 12, [1993] S.C.J. No. 1. Second, the application of the
real and substantial connection test in this context should not
turn on a technical characterization of the plaintiff's cause
of action. The issue is the significance of the connections of
the defendant with Ontario, and CRL cannot escape the fact that
the Ontario contract fr amed its relationship with the
plaintiffs. The fact that the claimmy sound deeper in tort
than it does in contract does not dimnish the significance of
the contract as establishing between CRL and the plaintiffs a
significant connection that was forned in Ontario.

[136] As this presunption is not conclusive, it renmains open
to CRL to denonstrate that in the particular circunstances of
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the case, the real and substantial connection test is not net.
| will now consider whether, on the facts of this case, CRL has
rebutted that presunption under the revised test for real and
subst anti al connection
(2) Has the appellant rebutted the presunption of a
real and substantial connection?
(i) The connection between the forum and
plaintiff's claim

[137] It is conceded that the respondents have suffered no
damages in Ontario. On the other hand, Van Breda and Berg were
residents of Ontario before travelling to Cuba and they would
have returned to Ontario but for the injury Van Breda
sustained. In ny view, the significance of the fact that they
do not now reside in Ontario is dimnished, as the only reason
they did not return was the very injury that gives rise to the
claim In any event, the fact that the contractual arrangenents
were made in Ontario reflects a significant connection between
the plaintiffs' claimand Ontari o.

[ 138] Accordingly, | would not interfere with the notion
judge's finding that there was a significant connection between
the plaintiff's claimand Ontari o.

(11) The connection between the forum and def endant

[139] Wiile the extent of CRL's activities in Ontario was not
explored in the sane depth in this case as in Charron, there
was consi derable evidence in the record to the sane effect.

[ 140] As adm ni strator and manager of the resort, CRL was
responsi ble for international advertising canpai gns and
international public relations canpaigns to pronote the resort.
To [ page765] carry out these responsibilities, CRL engaged
professionals in Ontario to prepare pronotional materials and
entered contracts with Ontario tour operators to advertise and
pronote the resort. The record in the Van Breda appeal includes
evidence of CRL's use of Nancy Hay and the Ontari o Superd ubs
office to pronote its activities. In a letter witten by Abe
Moore to Rene Denis regardi ng nmaki ng pronotional materials
avai |l abl e, Moore wote: "By copy of this fax I am making Ms.
Nancy Hay, Director of Sales, Superd ubs Canada, aware that you
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may contact her for assistance with pronotions.”

[141] CRL's arrangenment with Denis as an agent to solicit
prof essional athletes to provide | essons in exchange for
transportation to and fromthe airport and an all-inclusive
vacation at the resort nmust be al so be consi dered.

[142] In ny view, even wthout the benefit of the presunption
arising under rule 17.02, the record establishes a significant
connecti on between CRL and Ontari o.

(1i1) Fairness

[143] | reach the sane conclusion here as | reached in the
Charron appeal. Wile the notion judge erred by considering
i ssues of fairness nore appropriately dealt with under forum
non conveni ens, when the connections between the plaintiffs
claim the defendant and Ontario are consi dered and wei ghed
fromthe perspective of fairness, assum ng jurisdiction against
CRL is fully supported. This is not a case of a |local operator
that confined its activities to its hone jurisdiction. CRL
engaged in pronotional activities in Ontario and the contract
it entered with Berg was nmade in Ontario through an agent in
Ontario that CRL used to solicit professional athletes as
resort instructors. Viewed through the I ens of fairness, these
connections are sufficient to justify the finding of a real and
substanti al connecti on.

(1v) General principles

[ 144] | woul d adopt and apply here the discussion under this
headi ng i n Charron.
(3) Forum non conveni ens

[ 145] As in Charron, the notion judge conflated the test for
jurisdiction sinpliciter and forum non conveni ens and
considered matters under the fornmer that nore properly bel onged
to the latter. However, when it canme to deciding the issue of
forum non conveniens, he cited and applied the correct | egal
test. [page766]

[146] Al of the parties except CRL are |ocated in Canada,
and while CRL carries on business in Cuba, it is located in the
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Cayman |slands. Wil e obtaining the evidence of Cuban national s
in Ontario would be chall enging, there was expert evi dence
expl ai ni ng how their evidence could be obtained for use in an
Ontario court. As Cuban | aw excl uded damages for pain and
suffering and for | oss of care, guidance and conpani onshi p, the
plaintiffs could suffer a |l oss of juridical advantage. In ny
view, the fact that CRL is insured may be taken into account at
the forum non conveni ens stage as a factor mtigating any
difficulty CRL may have in litigating this case in Ontario.

[ 147] The notion judge noted that there was conflicting
evi dence on the fairness of the Cuban | egal system A forner
Canadi an anbassador testified that the Cuban courts |acked
judicial independence while an expert on Cuban |law testified
that the Cuban systemof civil justice was fair and consi stent
with the civil |aw process in other civil countries. The fornmer
anbassador conceded that his concerns regarding | ack of
judicial independence arose fromthe adm nistration of crimnal
justice in Cuba. The notion judge concluded that there was "an
uncertainty which exists in respect of the fairness of the

| egal systemin Cuba". In ny view, comty requires nore that
"an uncertainty" to justify a judicial determ nation that
condemms a foreign | egal systemas unfair. However, the
uncertainty regarding the fairness of the Cuban | egal system
was di scussed by the notion judge when dealing with
jurisdiction sinpliciter, and the extent to which it affected
hi s assessnment of the forum non conveniens iss ue is not clear.

[148] In the end, | am not persuaded that the notion judge
erred in finding that the evidence fell short of show ng that
Cuba was clearly a nore appropriate forumfor this action than
Ontario. Wiile this was certainly not a clear-cut case, it was
a discretionary decision and | see no error of principle that
woul d justify the interference of this court.

(4) Conclusion: Van Breda

[ 149] Accordingly, | would dism ss the appeal.
Cost s

[150] If the parties are unable to agree as to the
appropriate disposition of costs, we will receive brief witten
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subm ssions, fromthe respondents within 15 days of the rel ease
of these reasons and fromthe appellants within ten days
thereafter.

Appeal s di sm ssed. [page767]

APPENDI X A

Uni form Law Conference of Canada Mdel Court Jurisdiction and
Proceedi ngs Transfer Act

PART 1: Interpretation

Definitions
1. In this Act:

"person" includes a state;

"plaintiff" nmeans a person who comences a proceedi ng, and
includes a plaintiff by way of counterclaimor third party
claim

"proceedi ng" neans an action, suit, cause, matter or
originating application and includes a procedure and a
prelimnary notion

"procedure” neans a procedural step in a proceeding;

"state" nmeans:
(a) Canada or a province or territory of Canada; and
(b) a foreign country or a subdivision of a foreign

country;

"subj ect matter conpetence" neans the aspects of a court's
jurisdiction that depend on factors other than those
pertaining to the court's territorial conpetence;

"territorial conpetence" neans the aspects of a court's
jurisdiction that depend on a connection between:
(a) the territory or legal systemof the state in which
the court is established; and
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(b) a party to a proceeding in the court or the facts
on which the proceeding is based.

PART 2: Territorial Conpetence of Courts of [Enacting
Province or Territory]

Application of this Part
2(1) In this Part:

"court" nmeans a court of [enacting province or territory].
(2) The territorial conpetence of a court is to be
determ ned solely by reference to this Part.

Proceedi ngs i n personam
3. Acourt has territorial conpetence in a proceeding that
i's brought against a person only if: [page768]

(a) that person is the plaintiff in another proceeding
in the court to which the proceeding in question is
a counterclaim

(b) during the course of the proceeding that person
submts to the court's jurisdiction;

(c) there is an agreenent between the plaintiff and
that person to the effect that the court has
jurisdiction in the proceeding;

(d) that person is ordinarily resident in [enacting
province or territory] at the tinme of the
comencenent of the proceeding; or

(e) there is a real and substantial connection between
[ enacting province or territory] and the facts
on which the proceedi ng agai nst that person is
based.

Proceedings with no nom nat e def endant
4. A court has territorial conpetence in a proceeding that
i s not brought against a person or a vessel if there is a
real and substantial connection between [enacting
province or territory] and the facts upon which the
proceedi ng i s based.
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Proceedings in rem
5. A court has territorial conpetence in a proceeding that
i s brought against a vessel if the vessel is served or
arrested in [enacting province or territory].

Resi dual di scretion
6. A court that under section 3 lacks territorial conpetence
in a proceeding may hear the proceedi ng despite that
section if it considers that:

(a) there is no court outside [enacting province or
territory] in which the plaintiff can commence the
proceedi ng; or

(b) the commencenent of the proceeding in a court
out side [enacting province or territory] cannot
reasonably be required.

Ordinary residence -- corporations
7. A corporation is ordinarily resident in [enacting
province or territory], for the purposes of this Part,
only if:

(a) the corporation has or is required by law to have a
regi stered office in [enacting province of
territory];

(b) pursuant to law, it:

(1) has registered an address in [enacting province
or territory] at which process nmay be served
general ly; or [page769]

(11) has nom nated an agent in [enacting province or
territory] upon whom process nmay be served
general ly;

(c) it has a place of business in [enacting province or
territory]; or

(d) its central managenent is exercised in [enacting
province or territory].

Ordinary residence -- partnerships
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8. A partnership is ordinarily resident in [enacting
province or territory], for the purposes of this Part,
only if:

(a) the partnership has, or is required by |law to have,
a registered office or business address in
[ enacting province or territory];

(b) it has a place of business in [enacting province or
territory]; or

(c) its central managenent is exercised in [enacting
province or territory].

Ordinary residence -- unincorporated associ ations
9. An unincorporated association is ordinarily resident in
[ enacting province or territory] for the purposes of this
Part, only if:
(a) an officer of the association is ordinarily
resident in [enacting province or territory]: or
(b) the association has a location in [enacting
province or territory] for the purpose of
conducting its activities.

Real and substantial connection

10. Wthout limting the right of the plaintiff to prove
ot her circunstances that constitute a real and
substantial connection between [enacting province or
territory] and the facts on which a proceeding is based,
a real and substantial connection between [enacting
province or territory] and those facts is presuned to
exist if the proceeding:

(a) is brought to enforce, assert, declare or determ ne
proprietary or possessory rights or a security
interest in imovable or novable property in
[ enacting province or territory];

(b) concerns the adm nistration of the estate of a
deceased person in relation to:

(i) imrovabl e property of the deceased person in
[ enacting province or territory]; or

(11) novable property anywhere of the deceased
person if at the tinme of death he or she was
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ordinarily resident in [enacting province or
territory]; [page770]

(c) is brought to interpret, rectify, set aside or
enforce any deed, will, contract or other
instrunment in relation to:

(i)

(i)

i mmovabl e or novabl e property in [enacting
province or territory]; or

nmovabl e property anywhere of a deceased person
who at the tine of death was ordinarily
resident in [enacting province or territory];

(d) is brought against a trustee in relation to the
carrying out of a trust in any of the foll ow ng
ci rcunst ances:

(i)
(i)
(iii)
(iv)

the trust assets include i movabl e or novabl e
property in [enacting province or territory]
and the relief clained is only as to that
property;

that trustee is ordinarily resident in

[ enacting province or territory];

the adm nistration of the trust is principally
carried on in [enacting province or territory];
by the express terns of a trust docunent, the
trust is governed by the | aw of [enacting
province or territory];

(e) concerns contractual obligations, and:

(i)

(i)

(iii)

the contractual obligations, to a substanti al

extent, were to be perforned in [enacting

province or territory];

by its express terns, the contract is governed

by the | aw of [enacting province or territory];

or

the contract:

(A) is for the purchase of property, services
or both, for use other than in the course
of the purchaser's trade or profession; and

(B) resulted froma solicitation of business in
[ enacting province or territory] by or
on behalf of the seller;

(f) concerns restitutionary obligations that, to a
substantial extent, arose in [enacting province or
territory];
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(g) concerns a tort conmtted in [enacting province or
territory];

(h) concerns a business carried on in [enacting
province or territory];

(1) is aclaimfor an injunction ordering a party to do
or refrain from doi ng anyt hi ng:

(1) in [enacting province or territory]; or
(ti) inrelation to i mobvabl e or novabl e property in
[ enacting province or territory]; [page771]

(j) is for a determ nation of the personal status or
capacity of a person who is ordinarily resident in
[ enacting province of territory];

(k) is for enforcenent of a judgnent of a court made in
or outside [enacting province or territory] or an
arbitral award made in or outside [enacting
province or territory]; or

(I') is for the recovery of taxes or other indebtedness
and is brought by the Crown [of the enacting
province or territory] or by a local authority [of
the enacting province or territory].

Discretion as to the exercise of territorial conpetence

11(1) After considering the interests of the parties to a
proceedi ng and the ends of justice, a court may decline
to exercise its territorial conpetence in the
proceedi ng on the ground that a court of another state
is a nore appropriate forumin which to hear the

pr oceedi ng.

(2) A court, in deciding the question of whether it or a
court outside [enacting province or territory] is the
nore appropriate forumin which to hear a proceedi ng,
nmust consider the circunstances relevant to the
proceedi ng, i ncluding:

(a) the conparative conveni ence and expense for the
parties to the proceeding and for their w tnesses,
inlitigating in the court or in any alternative
forum

(b) the law to be applied to issues in the proceeding;

(c) the desirability of avoiding multiplicity of |egal
pr oceedi ngs;
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(d) the desirability of avoiding conflicting decisions
in different courts;

(e) the enforcenent of an eventual judgnent; and

(f) the fair and efficient working of the Canadi an
| egal system as a whol e.

Conflicts or inconsistencies with other Acts
12. If there is a conflict or inconsistency between this Part

and anot her Act of [enacting province or territory] or of

Canada t hat expressly:

(a) confers jurisdiction or territorial conpetence on a
court; or

(b) denies jurisdiction or territorial conpetence to a
court, that other Act prevails. [page772]

APPENDI X B

Conparison of CIPTA, s. 10 and Ontario Rule 17.02

[ QL: GRAPHI C NAME="980R3d721-1.j pg"/]
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